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the Economy 





Cost of Living The cost of living as measured by the BLS Consumer 


Price Index was down in September 0.3 per cent 
below August at 114.7 per cent of the 1947-1949 aver- 
age. Food costs lower by 1.3 per cent was the prin- 
cipal reason. On the old 1935-1939 base, the September 
index was 191.8. 


Labor Force September’s standard back-to-school movement cut 


the civilian labor force to 65.244 million—278,000 below 
August Although total employment dropped 131,000 
in the month to 62.145 million, unemployment also fell 
by 146,000 to 3.099 million In an October 25 speech, 
President Eisenhower announced later figures showing 


unemployment fell another 400,000 to 2.7 million. 


industrial No change. Preliminary estimates for September peg 


the index at 124 per cent of the 1947-1949 average 

Production Revision of the index, which previously showed no 
change since May, has upped the May figure to 125. 
For June, the index still shows 124, but the July 
figure is down to 123. 


Wages in Production workers earned an average of $71.86 a 


week in September, 80 cents above August. Reason: 

Manufacturing Average hourly pay was up two cents to $1.81. The 
average workweek in manufacturing was unchanged 
at 39.7 hours. The latter figure may be compared 
with the recent low of 39 hours in May. The 1943 
workweek averaged 44.9 hours. 


Consumer The steady rise which began at the end of Feb- 


ruary continued into August, when total consumer 

Credit credit outstanding was $27.932 billion—up $97 billion 
from July. Jiggest gains were registered in auto- 
mobile paper (above August, 1953), personal loans 
and charge accounts. 


Personal Down in August. The seasonally adjusted annual 


rate of total personal income for the month was 

Income $285.4 biilion, $300 million below July’s rate. Labor 
income was the component suffering the largest drop 

it was down $400 million to a rate of $202.1 billion. 


Strikes The change in the work stoppage picture between 


July and August was slight, but it was for the better 
August: 550 strikes (down 20 from July); 300,000 
strikers (down 70,000); 3.6 million man-days lost 
(down 150,000). Stoppages beginning in August 
totalled 350, involving 140,000 workers. 
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Government Intervention 
in Labor Disputes 


By HAROLD W. DAVEY 


is HE CENTRAL THESIS of this paper 
is that the federal must 
adopt attitudes, policies and procedures that 


government 


will minimize the pressures from the parties 
in interest in favor of government interven 
tion in labor disputes. 

Considering the increasingly complex, in 
terdependent economy in which we operate, 
unrealistic to argue that the govern 
hands-off 


it 1s 
ment 
policy. On the 
monitoring of labor disputes by government 


adopt a complete 


other 


should 
hand, a continuous 
necessarily weakens private bargaining re 
lationships. As I 

“When both 
aware that the real locus of power lies out 
side their relationship, it is difficult to develop 
Both 
pressure to 


have stated elsewhere 


management and labor are 


constructive private arrangements 


parties are under a constant 
shape their tactics and policies with a view 
to influencing an outside party. Neither is 
in a position in which he must face up to the 
necessity for establishing satisfactory, en 
during relationships with the other party 

\ major difficulty posed by government 
policy in recent years is the assumption that 
is always to be equated 


the public interest 


Davey, Contemporary Collective 
York: 1951), p. 370 
volume of the 
Association will deal 


1Harold W 
Bargaining (New 

2 The next special 
Relations Research 
emergency disputes 


Industrial 
with 


The Developing Law 


with the of strikes or, 1f a strike 
is already in progress, its speedy 


Such a concept ot the 


prevention 
settlement 
at any nature 


of governmental responsibility has frequently 


price 


prompted interested parties to solicit, rather 
than to shun, government intervention. Where 
either has had reason to feel that his 
position might be 


intervention, the sinews of private 


party 
improved by government 
collective 
bargaining have been weakened 


consideration has 
that 


panacea 


Another complicating 


been a stubborn failure to recognize 


there is no statutory or administrative 
that 


to any and all disputes 


an be applied with equal effectiveness 
One ot the most 
frustrating and barren academic exercises in 
years has involved this search for a 
The search 


Much energy 


recent 
magical dispute-settling formula 
is apparently still in progress.’ 

with 
Cole, 


lirst 


saved by checking 
Warren, David 


others have a 


could have been 
Peter 


( yrus 


Seitz, Edgar 


Ching and who 


hand acquaintanceship with the basic truth 


that “no two cases present the sam 


problem 
or are to be unlocked with the same key.” 


The basic indictment of federal labor-re 


lations and labor disputes poli vy 1s that its 


jasic Dispute 

and Labor 
Michigan 
1951), p 


* Peter Seitz “Approaches to 
Settlement Lectures on the Lau 
Vanagement Relations, University of 
Law School (Ann Arbor, Michigan 
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Harold W. Davey is professor of industrial 
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nent arbitrator for John Deere and UAW-CIO. 
He delivered this paper before a joint ses- 


sion of the 


Industrial Relations Research 


Association and the American Political Sci- 
ence Association in Chicago on September 11. 





net effect has been to discourage, rather 


than to encourage, rehance on collective 


baryaining For more than 20 years, it has 


heen the declared policy of the federal gov 


ernment to encourage the right of self-o1 


yanization and to encourage the practice 


and procedure of collective bargaining. How 


ever, excessive legislative and administrative 
with 
strike settlement have consistently projected 
the tederal 


the point 


preoccupation strike prevention and 


government into the picture to 


where the interested parties have 
been encouraged to concentrate on persuad 
“third than to 
upon collective bargaining." 

Recent Railway 
Labor Act that the 
emergency-board procedure provided for by 


ing the man,” rather rely 


experience under the 


indicates rather clearly 


statute is now generally regarded as a way 
station on the road to White House inter 
vention and ultimate Notwith 
standing professional opinion that we 


settlement 
have 
national emergency strikes u 
laft-Hartley,” the 
gency sections of that act have been invoked 
lack 


mani 


had no re al 


the period since emet 
with 
Still another 


festation of the 


on many Occasions CONSpimCcuous 


of success.’ disturbing 


trend away from voluntarism 
is the highly touted technique of “preventive 


* The 1952 steel dispute is one excellent illus- 
tration 

® David Levinson, 
Record of a Decade,’ 
ary, 1952, p. 13 

*Cyrus Ching has observed that a good case 
can be made out for the statement that the 
nation has never had a real national emergency 
labor dispute. See his Review and Reflection: 
A Half Century of Labor Relations (New York: 
1953), p. 103 

7 For a summary review of the application of 
Title II procedures in ten disputes, 1947-1952, 
see Edgar L. Warren, ‘‘National-Emergency 
Provisions,’’ Labor Law Journal, February, 1953, 
p. 130. Warren concludes that ‘‘there is a sur- 
prising unanimity of opinion that the present 
procedures are ineffective and inadequate.”’ 

® See, for example, the remarks by Carl R. 
Schedler, associate director of the FMCS, at 
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“Railway Labor Act—The 
Labor Law Journal, Jan- 


so warmly espoused by the re 
Mediation and Concilia 


mediation,” 
constituted Federal 


tion Service 
federal statute in the 


relations has developed into 


Finally, our basic 
field of 
“an increasingly complex instrument of con 


labor 


trol over whose details unions and manage 
ments are engaged in a constant tug of war 
* As Emily 


points out, “a mass of underbrush needs to 


for bargaining advantage.” Brown 
be cleared out, so that people now caught in 
| 


tangled thickets of legalism can see their 


through the ods, choose their paths 
find 


ways of getting on together.” 


Way 


and their way to mutually acceptable 


In short, the 
has been to 


net effect of federal policy 


encourage management and 
labor to shift their focus away from develop- 
ment of mature and stable relationships with 
one another Instead, they are virtually 
compelled by statute and administrative at 
titudes to concentrate on influencing the 
development of law and administrative dis 
cretion in their favor 


The recent NLRB 


ments are ironic testimony to the intensity 


politics of appoint 


ot the struggle for improved power positions 


under an “unchanged” law. Only in admin 


University of Buf- 


p. 19 in Proceedings of the 
falo’s Sixth Annual Irdustrial Relations Confer- 


ence (1954). Schedler firmly believes that the 
mediator has an obligation ‘‘not only to assist 
in the settlement of disputes, but also to sug- 
gest, where necessary, modification of programs 
and attitudes that will improve the working 
relationships of the parties and facilitate bar- 
gaining.’’ Schedler also said: ‘‘Not only dur- 
ing, but long before contract negotiation time, 
the mediator is actively assisting the parties to 
achieve wholesome relations."’ 

* Sanford Cohen, *‘The Impasse in Collective 
Bargaining Law,’’' Labor Law Journal, May, 
1954, pp. 307, 309 

” Emily Clark Brown, ‘‘Needed 
on National Labor Relations Law,”’ 
Journal, February, 1953, pp. 71-77 


A New Start 
Labor Law 
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still 
a quasi-judicial body Phe 


istrative law textbooks is the NLRB 
reterred to as 
“new” NLRB is overturning long-established 
interpretations with such devastating impact 
party adversely affected to 
itical efforts than to 


lective bar 


as to compel the 
redouble its pol rather 


t ! 


concentrate on ] ation of ¢ 


raining relations| 


Che dilemma now confronting us has been 


stated by Sanford Cohen as follows 


Taft-Hartley 

in increasing regulation of the minutiae 
of labor relations and intensified political a 
This 


instru 


admirably 


“Continuation along lines 


tion by labor and management interests 
lead to 


shift favors to and fro as 


can only complicated legal 


ments that political 


climates change lo get out from under 


this development, there must be 
fact that 


alignment of powe1 


public ac 
ceptance of the a fundamental re 
necessitates a cautious 
much in 


evolutionary approach that is as 


efficacious. The necessity 


with the 


Structive as it 1S 


together improbability of this 


hange in direction ts basically what is meant 


impasse in collective bargaining 


( 
here by an 
li 


iw.” (Italics supplied.) 


An eclecti 
posals for resolving the dilemma posed by 


appraisal of the many pro 
Professor Cohen offers scant basis for opti 
Solutions offered by the 
toward the 


hands-off or 


‘ 


muism parties at 


interest tend extreme either 
comple te 
trol 


“no poli y” 


more restrictive con 


It must be recognized that a policy of 
(that 1S, hands-off) has no pos 
adoption, even if it 

On the hand, 


possibility thi one 


sible chance ol were 


other there 


de ene d de sirable 


iS a distinct ress and 


sore State legislatures will increase the 


quantum of governmental restrictions ove 


the subject matter and procedure s ol colle 


tive bargaining and extend the scope of gov 


ernmental intervention in labor disputes 


Chis latter prospect has alarmed the many 
employers and unions who have concentrated 


their energies on improving their bargaining 


relationships rather than hitting sacl 
other the head with les 


administrative 


upon 
over 


sions of decisions 


nately, their small voices are not 


heard above the raucous clamor of the 


extremists struggling for partisan political 


advantage without regard for the adverse 


impact upon the institution of collective 


bargaining 


" Article cited at footnote 9, p. 383 

"The standard here is that of Nathan P 
Feinsinger, who believes that ‘‘Government in 
tervention in industrial disputes should be evalu- 
ated by two criteria, namely whether it is 


The Developing Law 


At this point in a paper such as this, it is 


customary for the writer to trot out the 


many alternative policies and procedures 


now in use or proposed for the settlement of 
labor disputes and then proceed systemati 


cally to point out their weaknesses, usually 


ending on a completely negative, hopeless 


note. In the interest of brevity, the present 
paper assumes categorically that certain pro 
cedures are unsatisfactory on the ground 
that they 


or both.” 


are either undemocratic, ineffective 


The “blacklisted” 


compulsory arbitration, (2) 


procedures include (1) 
national-emerg 
laft-Hartley, (3) ad hog 


boards ol 


ency procedures of 


fact-finding boards ofr inquiry 


with no power to recommend, (4) plan 


seizure, (5) injunctions, (6) a “permanent” 


board for the settlement of labor disputes 


in peacetime and (7) strike 


procedures 
unacceptable, 
be proposed other 
mnpt ved conciliation 
I believe that there 
valuable pr: 


ventional plea for 


mediation tacilities 


a number of cedures 


consideration. First, however, I s 
to dwell 


Inatter ol 


briefly on th 
overnmental 


labor disputes 


there is a disturbing 


attitude ol 


li pute 


In my judgment, 


ambivalence in today’s many 


government officials toward labor 


\lthough such officials proclaim with vigor 


the desirability of government’s playing a 


minimal role in same 


1 
splay 


time they 


tenden to ven prematurely 


ambivalent attitude rated 


he proponents of mediation.” 


inherent contradictions this sup 


ficially appealing concept been ably 


' ' “< a 
tated by Allan Weisenfeld as 


follows 


“On the one hand, 


ernment ougn to Irom imtertering 


in the private affairs of labor and manage 


ment unless such affairs threaten to get s 


of hand as to be a detriment to the 


1 


On the other hand, we 
mediator 

party to private labor negot 
that the 
disputes 


vernment 
ations from the 
travail o 


beginning so potential 


large-scale may be minimized 


Obviously, in proposing diametrically op 


(a) effective and (b) democratic.’’ See his 
paper A Survey of Government Intervention 
in Critical Disputes,’’ in the work cited at foot 
note 3, p. 273 





posing points of view we are endeavoring 
to eat our cake and have it che 

The proper function of a 
remedial rather than preventive. 
self in with Weisen- 
feld’s indictment of preventive 
mediation, delivered at the December, 1953 
meeting of the Industrial Relations Re- 
search Association. His most trenchant 
comment was as follows: 


too. 


mediator is 
I find my 
complete agreement 
scathing 


“The application of so-called ‘preventive 
mediation’ to contract negotiations is even 
pernicious in its effect on full and 
free collective bargaining than is the prac- 
tice applied to contract administration. In 
most instances, it would bring the mediator 
into a situation long before he can serve 
a useful purpose. His will add 
nothing when, weeks later, the final deci 
sions have to be made and an active dispute 
exists. The terminology and philoso- 
phy inherent in the concept of ‘preventive 


more 


presence 


mediation’ has no proper place in a society 
which has dedicated itself to a minimum of 
government activity in private affairs, The 
literature of industrial relations should ex- 
punge the phrase ‘preventive mediation’.” 
recent address to the National 
Arbitrators, David Cole gave 
of appropriate federal 
labor disputes 


In a 
Academy of 
a clear statement 
policy for handling “major” 
as follows: 

“1. To reaffirm and implement our de- 
clared national industrial relations 
of relying principally on collective bargaining. 


policy 
“2. To emphasize that Government’s fun 
tion is essentially only to assist the parties 
through effective mediation in 
voluntary agreements. 

“3. To make it clear that the President 
will intervene only in rare cases of genuine 
threat to the national welfare, and then noi 
prematurely nor automatically nor to pro 
mote the strategic advantage of either party.” ” 


coming to 


If it is agreed that federal policy should 
avoid attitudes, policies and procedures that 
would tend to relieve management and un- 
their responsibility to 
work, 


ions of make col- 


lective bargaining how can such a 

”% Allan Weisenfeld, ‘‘Mediation or Meddling ?"’ 
7 Industrial and Labor Relations Review 288, 
292 (January, 1954). 

“4 Proceedings, Sixth 
IRRA, pp. 282-283 

* NAA address at Detroit, May 1, 1953, ‘‘Major 
Labor Disputes-Reexamination and Recommen- 
dations."’ 

* Favorable mention should be made here of 
the increasing research interest in improving 
the ‘‘art’’ of mediation. 

" Professor Feinsinger’s excellent summary of 
some of the major criticisms of Titie II in 
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Annual Meeting of the 


happy reorientation be achieved? The prob 
lem cannot be solved by ignoring it, nor by 
chanting the 
mediation 
there 
telligent, knowledgeable mediators who are 
than 
proctoring private bargaining relationships.” 


familiar tune of more effective 
At the same time, in a democ- 
is no adequate substitute for in 


racy 


committed to strengthening rather 


For this reason, in any specific listing of 
and appropriate 
to give primary emphasis to the continuing 
and 


policies procedures it is 


need tf01 strengthening the 
Federal 
ice We 


corps oft 


improving 
Mediation and 
shall have a 
capable, 


Conciliation Serv- 
need for a 
and respected 
traditional role 
“hustling for 


constant 
well-paid 
mediators who believe in the 
of mediation and are not out 
business.” 


Second, the government’s policy and pro- 
cedure in major labor disputes 
should be determined in the light of the 
facts of each particular case. It is generally 
that the chief deficiencies 
of present procedures in the 
dispute field is their rigidity and automa- 
ticity.” As David Cole has pointed out, if 
the parties made 
ment intervention will be neither premature 
such 


handling 


conceded one of 


emergency- 


are aware that govern- 
nor automatic and are convinced that 
not be available to either 
side for purposes, the resultant 
uncertainty as to the the govern- 
ment may pursue will be a powerful incen- 


the their own 
18 


intervention will 
strategic 
course 

reach 


tive to parties to 


solution 


Cole’s procedural suggestion for insuring 
that only the rare, genuine emergency 
will produce White House intervention is 
worthy of note He proposes that no 
be considered by the White House 
except upon the unanimous advice of the 
Director of the Federal Mediation and Con 
ciliation Service, the Secretary of Labor and 


case 


here 


Case 


the Secretary of Commerce 

Sober 
labor 
must 
tinue to 


that 
government 


recognition 
which the 
intervene have occurred and will con 
occur \ railroad strike 


(Continued on page 800) 


realism compels 


disputes in 


national 


practice includes the following: “‘The injunc- 
tion is a red flag to labor; the injunction period 
may serve as a ‘warming up’ period for both 
sides; deadlines create a ‘crisis’ psychology re- 
sulting in public pressure for governmental 
action at a time when overt action might be 
unwise; fact-finding without recommendations 
gives no real guidance to public opinion or to 
the parties: ‘last offer’ ballots complicate the 
dispute and tend to keep it alive.’’ (Article 
cited at footnote 12, p. 280.) 
‘ Address cited at footnote 15 
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Federal Pre-emption Comes of Age 


in Labor Relations 


By HARRY 


i hom PURPOSES of this paper are (1) 
to determine the extent to which the 
federal government has pre-empted the field 
of labor relations under the National Labor 
Act, as amended, and the Labor 
Act, 1947, (2) to 
examine some of the major problems in ad 
ministration in this area and (3) to offer sug 
gestions to ameliorate some of these problems 


Relations 


Management Relations 


The term “field of labor relations” when 
used herein is limited to situations covered 
NLRA LMRA. Popular 
nomenclature in respect to the act or 
is not always strictly accurate, The original 
National Labor Relations Act (1935) was 
known as the Wagner Act. When the Na 
tional Labor Relations Act was amended in 
1947, another act was simultaneously passed 
“to amend the National Labor Kelations 
Act, to provide additional facilitses for the 
mediation of labor disputes affecting com 


by the and the 


acts 


merce, to equalize legal responsibilities of 
labor organizations and employees, and tor 
other purposes.” Despite the fact that its 
main purpose was to amend the NLRA, its 
official title, oddly enough, is “Labor Man- 
agement Relations Act, 1947.” The popular 
title of this act is the “Taft-Hartley Act.” 
However, except for a few spectacular cases, 
concerning the 


most of the controversies 


Federal Pre-emption in Labor Relations 


BRODY 





IN PASSING THE NLRA AND LMRA 
CONGRESS OCCUPIED THE FIELD 
OF LABOR RELATIONS TO SUCH A 
DEGREE THAT STATE ACTION HAS 
BEEN BROUGHT TO A STANDSTILL 





1947 
Rela 


Was 


resulted from the 
National 


these amendments 


Taft-Hartley Act 
amendments to the 
Act. Among 
Section 10(a) 

When the 
Congress, it sought to justify its authority 
Clause of the Con 
Its purpose, as stated in the pre 
“To diminish the 
labor disputes burdening or obstructing in 


Labor 
tions 


original act was passed by 


under the Commerce 
stitution. 
causes ol 


amble, was 


terstate and foreign commerce, to create a 
national labor relations board, and for other 
purposes.” 

regulate 
commerce, could determine to what extent 
it desired to exercise that right. In Section 
1, under the heading “Findings and Policies” 
it reterred to the inequality of employees 


Congress, having the right to 


who do not possess full freedom of associa 
tion and employers who are organized in 


the corporate or other forms of ownership 
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This article is based upon a thesis written by 
the author in connection with work in the grad- 
vate law school of the University of Southern 


California. 


A member of the New York and Cali- 


fornia bars, he practices law in Los Angeles. 





and 
tends 


This inequality burdens 


flow of 


association 
“affects the 
to aggravate current business depressions 


commerce” and 


Congress continued its original stated policy 
in the following words 


“It is hereby declared to be the policy of 
the United States to eliminate the 
of certain substantial obstructions to the 
free flow of commerce and to mitigate and 
eliminate these obstructions when they have 


causes 


occurred by encouraging the practices and 
procedure of collective bargaining and by 
protecting the exercise by workers of full 
freedom of association, self-organization, and 
designation of representatives of their own 
tf negotiating the 


employment 


choosing, for the purpose 


terms and conditions of their 


or other mutual aid or protection.” 


The stated Labor 
agement Relations Act, 1947, was 
the National Labor Relations Act . ; 
for the mediation of labor disputes affecting 


Man 


“to amend 


purposes of the 


(Italics supplied.) It was there 
fore quite apparent that Cong 
insofar as the Wagner Act 
Hartley Act were 
commerce to the extent that activities covered 
by the act affected commerce 


Without 


one would 


commerce.” 
ress intended, 
Taft 
regulate 


and the 


concerned, to 


trying to belabor the subject, 


hardly quarrel with the proposi 


1 Missouri Pacific Railroad Company v. Porter, 
273 U. S. Ml, 345, 47 S. Ct. 383, 71 L. Ed. 672 
(1927) “Congress must be deemed to have 
determined that the rule laid down and the 
means provided to enforce it are sufficient and 
that no other regulation is necessary, Its power 
to regulate such commerce and all its instru 
mentalities is supreme; and as that power has 
been exerted, state laws have no application 
They cannot be applied in coincidence with, as 
complementary to, or as in opposition to, Fed- 
eral enactments which disclose the intention of 
Congress to enter a field of regulation that is 
within its jurisdiction."’ 

Charleston & Western Carolina Railway Com- 
pany v. Varnville Furniture Company, 237 U.S 
597, 35 S. Ct. 715, 59 L. Ed. 1137 (1915): ‘“‘When 
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tion that Congress can, if it desires, prevent 
field in which 
Constitution, ceded 
The right of 
laws regulating interstate 
commerce is so well that 
axiomatic. It was well established long be 
fore the Wagner Act occupied the attention 
of Congress that the power of Congress to 
concerning 


any State trom acting ina 
the states have, by the 
thei 


Congress to pass 


right to act to Congress 


established it is 


regulate commerce in matters 


mterstate commerce was exclusive and not 


concurrent.’ It is true that if Congress saw 
fit not to occupy 
tion with the re 
wished to leave an area open in which the 
How 
this did not prevent Congress from o¢ 
cupying an entire field 
After the Wagner Act 


only 


an entire field in connec 


gulation of commerce and 


states could operate, it could do so 


ever 


Was declared con 


stitutional, the question that remained 


extent to which Congress iwmtended 
to occupy tle field of labor 
days of the Wagener 


boards similar to the National 


was the 

relations. In 
Act, 

Labor 

tions 1 were r up in many 

under “Lit Wagener Acts.” Thi 

ed by the NLRB Amicable relati 

between the 

national and s boards. This was especially 

true with re o the New York State 

Labor Relatio: 


the early 


couras 
| 


andling Or cases existed 


Congress has taken the perticular subject-mat- 
ter in hand, coincidence is as ineffective as 
opposition, and a state law is not to be declared 
a help because it attempts to go farther than 
Congress has seen fit to go 

See also the article cited at footnote 44, pp 
750-752 

In California v. Zook, 336 U. S. 725, 735, 69 S. 
Ct. 841, 93 L. Ed. 1005 (1948), a nonlabor inter- 
state commerce case, the Court supported its 
decision by making reference to the pre-emptive 
character of the NLRA and the LMRA 

The constitutionality of the Wagner Act was 
established in Jones & Laughlin Steel C 
ration, 1 LABOR CASES § 17,017, 301 U. S 
S. Ct. 615, 81 L. Ed. 563 (1937) 
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The 


states 


question ot the extent to which the 
during the 
Act, but fot 


little concern 


could participate existed 
entire period of the Wagner 
the most part it created very 
The pre 
definitely recognized by the Supreme Court 
(See Hill v. Florida, cited at footnote 7.) 


emptive character of the act was 


It was not until the dying days of the Wag 
ner Act that the serious problem of 
conflict of this field 
This came about in connection with 
the companion cases of Bethlehem Steel 7 
NYSLRB and Allegheny Ludlum Steel Cor 
poration v Kelley? 

The 
in the 
Court in later cases 
April 7, 1946, and were discussed by propo 
nents and opponents of the Taft-Hartley Act 
Bethlehem 


essential for a proper determination of the 


federal- 
State jurisdiction in 


arose 


timing of those cases was significant 
treatment of the law by the Supreme 


They were decided on 


An analysis of the case 1S 


question whether or not the federal govern 
ment pre-empted the field of labor relations 
Wagner Taft 


by the passage of the and 


Hartley Acts 


There is hardly any subsequent opinion 
by any court touching on the subject which 
has not cited these cases, and certainly few, 
if any, law-review writers have ignored them 
In Bethlehem Ludlum, the 
both steel filed a petition 

the NLRB for certification as the appropri 
instance Che 
NLRB de 
assume jurisdiction. Thereafter, 
filed a New 
Relations Board, and the 
The New York board 
groups of toremen as appropri 
state’s “Littl 


and foremen ot 


companies with 


ate bargaining unit in each 


petition was denied because the 
clined to 
the foremen 


Yor k 


pe tition was granted 


petition with the 


State Labor 
certified the 
units under the 
Action 


restrain the New 


ate bargaining 
Wagener Act.” 


state court 


was instituted in the 
York 
board from enforcing its order. The Ne 

York Court of Appeals affirmed the holding 
of the trial « New York 


board’s ord I 


state 


ourt, entorcing the 


'nited States 


taken to the | 


ytirt bv the employers Phe 


An appea Vas 
Supreme ¢ 
ernmet led ana us curiae brief suppo 


ing tl on appellants 


empl 


212 LABOR CASES { 51,245, 330 U 


Ct. 1026, 91 L. Ed. 1234 (1947) 


Federal Pre-emption in Labor Relations 


(2) The 


diction 


board did not have 


subje ct 


State juris 


because it 


NLRA 


over the matter, 


was governed exclusively by the 
(3) The purpose of Congress in 
NLRA 


relations by a 


enact 


ing thie was to regulate interstate 


labor national agency as 


a national problem on a national scale 


(4) The 


as the state board sought to apply it, 


national act and the state act, 


were 


in conflict 


(5) In order to state jurisdic 


tion, a federal act 


preserve 
must contain an express 


saving clause, in a case such as the one at 
bar, if the 


to be 


usual rules of pre-emption are 


overcome 


(6) State legislation which obstructs the 


tree flow of 
that 


Congress has not 


interstate commerce or unduly 


invalid, even if 


undertaken to 


burdens commerce 1s 
legislate 
with regard to the particular phase of inte? 


state commerce which is affected by such 


legislation 
(7) The 
to entorce a 


state 


state board was not 
federal 
apply the state act to a controversy 
clearly fell 


act In such a case, 


attempting 
statute, but sought to 
which 


within the scope iof the naticnal 


under the federal co 


stitution, the national act was supreme a 
(This ] 
was particularly interesting in light of 
subsequently enacted Section 303 (b) of 
LMRA, per 


in a federal court for 


entitled to exclusive application 


mitting an action tor dam 


boycotts and unla 


combinations violating Section 303 (a) 


conflict betw 


arose tre 


\nother 


the state 


source ol 


and national acts 


1ONnS te 


fact that deci 


each case 


bargaining wit ‘ 
suc h 


de 


determination of 


administrative bodies 


than a mere 


involve the exercise oO! discretion 


(9) To expect the two different boards t 


render similat 


comceidence incidence 


actual « xper! 
determina 
( mpl 


uning mit were 


ued o a tactual ba 


acts established (wo different 
duty—ce 


appropriate harga hing 


harged with the same 


m ot units 


imulative bargaining 


Varyland Drydock 


2 
>) 


Company, 49 NLRB 733 


(194 





(11) State police power over a phase of 
interstate commerce ceases when Congress 
regulates the same subject matter. (There 
is a serious question as to the extent 
the commerce clause impinged upon state 
police power in the light of later decisions. 
Whether or not this question actually arose 
as such in the case at bar, or whether the 
United States Supreme Court merely de 
termined that the acts themselves did not 
deprive the states of the right to exercise 
their police power in the conduct of strikes, 
may still be an open question.) * 

(12) Where given to a 
federal instrumentality the power to act in 
a particular field, the states can no longer 
regulate in that field, even though the power 
granted by Congress has not been exercised. 
(This contention was prophetic of the situa- 
tion which arose when the NLRB declined 
where its 


Congress has 


to accept jurisdiction in cases 
power to do so had been established.) 

(13) Recognition of a regulatory power 
in the states would create conflict among state 
rulings as well as between state and national 
practices. (It has been suggested by those 
in favor of enlarging the powers of state 
boards that a conflict in holdings on the 
same or similar facts by different boards 
would be a desirable thing, the rationale 
being that the entire labor relations princi 
ple enunciated by the Wagner Act, as modi 
fied by Taft-Hartley, is something new in 
our jurisprudence and that uniformity is 
not desirable. It is only by the test of time 
that the various conflicting case decisions 
would produce an experience which would 
ultimately give basis for a final, sound rule 
of law.® Opponents of this reasoning con 
tend it would produce confusion, and that 
although there would be an occasional less- 
sound same factual situa- 
tion, it would be desirable than the 
unsettled law that would necessarily follow 
from conflicting holdings.°® 

(14) The state board could not 
a policy conflicting with that applied by the 


° | 
decision on the 
more 


entorce 


national board 
(15) When the 

foremen’s petitions for an election and is- 

accomplished pre- 


state board entertained 


sued a certification, it 
cisely that which the NLRB was seeking 
to prevent, and thereby undermined the 
policy then being administered by the NLRB 


1111 v. WERB, 
740, 62 S. Ct 
820, 86 L. Ed. 1154 (1941); NLRB v. Fansteel 
Metallurgical Corporation, 1 LABOR CASES 
17,042, 306 U. S. 240, 59 S. Ct. 490, 83 L. Ed. 
627 (1939); Jnternational Union, UAW-AFL, 
Local 232 v. WERB, 16 LABOR CASES { 64,992, 
336 U. S. 245, 69 S. Ct. 516, 93 L. Ed. 651 (1949). 


‘Allen Bradley Local No 
5 LABOR CASES § 51,135, 315 U. S 


746 





| believe that when the new 84th 
Congress convenes in January 1955 
the first item of business should be 
consideration of a raise for the 
postal workers. 

—Congressman Charles J. Kersten 





(16) The federal statute supersedes the 
state statute even when the policies being 
When 
subject 


applied under them are the same. 
Congress has taken the particular 
matter in hand, coincidence is as ineffective 
as opposition, 


(17) Even when the statutory provisions 
and the policies applied by the boards ad- 
the deci- 


ministering them are the 


sions in the particular cases may differ. 
(Note 14 through 17 


in the government’s brief.) 


Same, 


Contentions were 
The following contentions were made by 
the New York State Labor Relations Board: 
(1) The NLRA did not 
sistent state legislation. 
(2) The NIRA was not intended to debar 


consistent state legislation 


preclude con- 


(3) Congressional intent to bar state police- 
power legislation must be clearly manifested. 
(4) The New York act 
vided that it “shall 
of the police power of the state for the pro- 
tection of the public welfare, prosperity, 
health, and peace of the people of the state.” 
(5) The NLRA 
prohibiting consistent state legislation. 
(6) The 
the NLRA was of no significance 


pro- 
exercise 


expressly 
be deemed an 


contained no provision 


absence of a saving clause in 

(7) Congress had acquiesced in judicial 
and administrative construction that consist- 
ent state acts could lawfully stand together 
with the national act. 

(8) The NLRA did not 
clusively national field. Labor controversies 
occurring in places of business or industry 


relate to an ex 


within the state were, in their nature, mat 
ters of local concern and, even when they 
affected commerce, constituted a proper sub- 
ject for state police-power legislation con- 
sistent with the NILRA 


‘Smith, “‘The Taft-Hartley Act and State 
Jurisdiction over Labor Relations,’’ 46 Michigan 
Law Review 593-596 (1948) 

*80th Cong., 2d Sess., Joint Committee on 
Labor Management, Rept. No. 986 
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(9) The essential that the field 


ot labor re lations, far from be ng ext lusively 


point was 


national in nature, was, and _ traditionally 


had been, local in its character 
Manufacturing 
While it 


“affected commerce, 


(10) 
local activity 
the NLRA 


it remained in its nature, 


was, In its nature, a 


could come within 


because it “ 
as contrasted with 


its effect, a local activity 


An examination of the above contentions 
indicates that practically 
would 
right of a state to act in public policy matters 


covered by the NLRA and LMRA was raised. 


every question that 


normally arise with respect to the 


The majority opinion, after reviewing the 
facts, state 
that 
federal act ex- 


exclusion 


reversed the decision of the 
held, 
in determining 
cluded 


plied from the nature of the legislation in 


court, and among other things, 
whether a 
must be im 


State action, 


the absence of an express provision. The 
Court noted that as the case involved a large 
manufacturing operation within the State 
of New 


labor supply from among its residents, the 
impact of industrial strife in the 


York and the manufacturer drew its 


manutac 
turer’s plants was felt immediately by the 
state police, welfare and other departments 
For that the conflict 
alone did not inference of exclu- 
Nevertheless, the Court said, “Congress 
admittedly 
activities ‘having 
tial relation to 


reason, the nature of 
raise an 
sion, 
can reach local and intrastate 
such a close and substan 
interstate traffic that the 
appropriate to the 


traffic, to the efficiency of 


essential or 
that 
the interstate 


control is 
security of 
mainte 


service, and to the 


which interstate 
upon 


molestation or hindrance’.” 


de al 


“as an obstacle to 


nance of conditions under 


commerce may be conducted fair terms 


and without 


could not with 


which would act 


The State, there tore, 
a matter 
the accomplishment and execution of the full 
purposes and objectives of Congress if 
that Congress has intended no regu 
lation except its own.”’ (Italics supplied.) 


it ts clear 


In treating the 
the police 


question ot the exercise 


state, the Court 
federal 


comprehensive 


power ot the 


found that when a administrative 


agency had made regulations 
governing the subject matter of 
NLRA, state 


Statute 


effectively 
a statute such as the regula 
tion in the field of the 
though the 
subject covered by the state regulation had 


federal 


was invalid, 


even particular phase of the 


not been taken up by the agency 

Hill 1 
U. S. 538 
(1945) 
ington, 270 U 


Florida, 9 LABOR CASES ‘ 51,208, 325 
542, 65 S. Ct. 1373, 89 L. Ed. 1782 
Oregon-Washington Company v. Wash- 
S. 87, 46S. Ct 


Federal Pre-emption in Labor Relations 


if there 
power and the 
had to yield 
This position has not been always followed, 
NLRA 
indus 


the Court felt that 


conflict between state police 


Apparently, was 


“commerce clause,” the state 
since later courts have found that the 
did not 
trial disputes 
strikes is concerned “ 


held that the 
to exercise its discretion was a determina 
tion by the NLRB, and that it did not con 
power to the 
that 
a difference in determination by the national 
conflict The 
Justice 


extend to the regulation of 


insofar as the policing ot 


The majority mere refusal 


delegation of state 


no doubt 


stitute a 
There can be where there 1s 
boards, there is a 
held, 


“When Congress has a particular 


State 
turther 


and 
Court 
Holmes 
subject 


quoting . M1 


coincidence is as 

The Court 
used an expression which later courts have 
followed verbatim: “We do not think that 
test of Federal supremacy 1s 
(Italics supplied.) 


matter in hand, 


ineffective as opposition.” also 


a case hy 
permissible.” 


case 


Mr. Justice 
the result, 
recognized the right of the 


Frankfurter, 
wrote a 


concurring in 
separate opinion. He 
NLRB to take 
disputes, but he 
that there 
no place for the state board to operate under 


the Wagner Act. 


He reviewed 


jurisdiction in all similar 


did not agree with the theory was 


the history of cooperation 
between the national and state boards and, 
New York State 
Relations Board, to which certain powers had 
the NLRB He pointed 
inability of the NLRB to exercise 
delegated to it by Congress 


particularly, the Labor 
been delegated by 
out the 
all. the 

to budgetary limitations. As a practical 
matter, he said, the NLRB could not effec 
tuate the 


pows I 


policies of the act committed to 


tl ( W hole 
He objected to * 
curtailment of the 


special State 


range of its authority 


hard-and-fast 
reflecting 


‘doctrinaire, 
Stat powers 
interests” and called for a con 
would accommodate fed 
and the functions of the 


reflecting the 


struction which 
autl 


individual 


eral ority 


states, historic and 


persistent dual system of 


He did not question the powe1 
h 


concerns of our 


government 


ot Congress to displace the states by the 


clause 
that the 
exercise ol 


full exercise of the “commerce 
Frankfurter felt 
this 
“by generous judicial implications to 
State authority.” 
what he called “a 
situation’ —it 


However, Justice 


courts should not enlarg: 


power 


achieve the supersession of 


He was concerned with 


very real and practical was 


* Cases cited at footnote 4 





impossible for the NLRB to do the job 
alone within the limitations of its budget. 
He differed with the Court’s opinion on 
state conflict with the NLRA, and said that 
there was conflict only when the state tried 
to enforce a policy “differently conceived.” 
(The Supreme Court in later decisions did 
not agree with this portion of Justice Frank 
furter’s It took the position that 
where Congress had acted, the states were 
not permitted to legislate. If the state 
lation contrary to the federal 

tion, it would be in conflict, and, if it 
would be 
The question of sanctions also became very 
The fact that Congress had per 

mitted the NILLRB or the federal courts to 
effectuate its policies did not mean that the 
same policies could be impltedly enforced by 


opinion, 


regu 
were regula 
were 
entirely 


identical, it unnecessary 


important 


state agencies or state courts under similar 
state legislation. ) 

Justice Frankfurter that the wm 
plication of complete exclusion of the state 
would result in leaving large areas of indus 
trial conflict uncontrolled for purely adminis 


trative reasons 


foresaw 


Opponents of the Taft-Hartley Act recog 
nized the existence of the problem, as evi 
statement taken 
Report No. 105, 


Session, entitled 


denced by the following 
from Senate 
Kightieth Congress, First 
“Concession of Federal Jurisdiction to States,” 
stated 


page 38 of 


in which the committee minority 


“We agree with the majority that it is 
desirable thus to clarify the relations be 
tween the National Labor Relations Board 
and the various agencies which States have 
‘I his 
proposal is made necessary by the decision 
of the Supreme Court in Allegheny Ludlum 
Steel Corporation v, William J. Kelley and H 
Myron Lewis etc. decided on April 7, 1947.” 

Proponents of the Taft-Hartley Act also 
were cognizant of the jurisdictional problem 
raised in the Bethlehem The report 
it is obvious that they pose im 
Fed 


labor 


set up to handle similar problems 


case. 
said: “ 
portant questions of accommodating 
and State 


relations in 


legislation touching 
affecting commerce 
(Hill v. Florida, 325 U. S. 538, see also 
Jethlehem Steel Co, v. N. Y. Labor Board, 


decided by the Supreme Court April 7, 1947.)” 


eral 
industries 


In the second session of the Eightieth 
Congress, the Joint Committee on Labor 
Management, in Report No. 986, after men 
tioning the working out of the problems raised 
by Section 10 (a) of the NLRA, in which 


* This may be an overstatement insofar as 
tort actions in state courts are concerned. See 
United Construction Workers v. Laburnum Con- 


748 


the Bethlehem case is the only one named, 


states as follows 


‘The Board is now receiving a tremendous 
The desirability of 

reduce this load of 
borderline industry, 


volume of 
mitting it to 


Cases 
CaSCS 
ceding jurisdiction over 
nature whos¢ 
interstate 


local in 
affect 
Howe ver, if 


businesses primarily 


operations only indirectly 


commerce, appears obvious. 


it can only be done by an amendment to the 
permit inconsistent 
different 


labor 


act which would regu 


and as many policies as 


States 


lations 


there are having relation acts, 


the desirability appears questionable.” 
that it 
ongress to idopt as its policy 
Bethlehem case, 
correction de 
section 


It was therefore clear was 
the intent of ¢ 
laid 
1 


and that its 


quite 
the rule down in the 

answer to any 
sired formally expressed in 
10 (a) and Section 14 (b) which permitted 


States to 


Was 


make more restrictive union se 


curity provisions 


It followed that the courts, in the tace of 
the determination 
in the act, could come only to the 


sion that it did in the 


ot ¢ oneress as expre¢ ssed 
conclu 
subsequent cases re- 


ferred to herein 


Point Il 


safe to assume, as a basi 
of the Taft 


confines of the 


It is reasonably 
premise, that since the passage 
Hartley Act, and within the 
act itself, the federal government has pre 
field of 


act applies.’ 


labor relations 
This 


plified in a series of cases decided both before 
Paft-Hartley 


€ mpted the entire 


wherever the was exem 
and since the Act was passed 
in 1947, 


Flo ida ” 


Florida statute 


involved the 
vhich 
required a union business agent to obtain a 
There 


character 


Hill 
constitutionality of a 


The case of 


license and pava $1 license fee. were 
citizenship and 
The statute provided that upon 


failure to comply, business agents were not 


also certain 


quirements 


permitted to represent unions as collective 
bargaining agents. The United States Su 
preme Court held that the Florida statute 
was unconstitutional in that it was in con 
flict with NLRA The 


Court objected not so much to the regula 


provisions of the 


tion of the unions as it did to the sanctions 


imposed. It expressed its feelings by stat 


ing: “It is the sanction here imposed, and 
not the duty to report which brings about 
struction Corporation, 26 LABOR CASES 68,460 
347 U.S. 656 (1954). 

” Case cited at footnote 7. 
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a situation inconsistent with the federally 
protected process ol collective bargaining 


should be 


under a 


The case distinguished from a 


‘Texas statute decided 
—that the 


union org 


similar one 


on another theory offending jaw 
deprived the anizer of the right 


of Iree speec h 

It should be observed that the tendency 
of the federal 
field of labor relations commenced in the 
days of the Wagner Act this 
doctrine reached full fruition subsequent to 
the Taft-Hartley Act 


government to pre 


1 empt the 


However, 


enactment ot 


R13 


agent 


A union filed a petition with the NI 
for certification as collective bargaining 
for certain employees ota telephone 
pany. Prior 
NLRB, it 


petition 


com 
to action on the petition by the 
was withdrawn, and a similar 
filed the Wisconsin 


Relations Board, a 


was with lem 


ployment state agency 


operating under a state statute fter con 
board certified 
plant and trathy 
certihcation to a 
The right of the 


jurisdiction im an 


ducting an election, the state 


the union to represent the 
but 
otlice 
board to 
industry 


department, denied 


group of workers 
State entertain 


admittedly engaged in interstate 


commerce was then challenged in the state 


courts 


The Wis Ekmployment 
, 1 


soard contended it could act 
with 


onsin Relations 
connection 
certification of a union of employees 
of the telephone company when the NLRB had 
It was upheld by the Wisconsia 
held that the 
jurisdiction, but only until 
NLRB accepted jurisdic 


United States Supreme 


not so acted 


Supreme Court, which state 
board could take 
such time as the 
tion The 
reversing the 
different viewpoint, 
the Bethlehem 
state was deprived of the 
the NILRA The 
effect the truc 
the state and 
not be 
tween the 


( ourt, mm 


state court, took an entirely 
the authority of 
held that the 


right to act by 


upon 
decision, and 
said: “In practical 
conflict 


scheme of 


Court 
measure ot between 
federal 


found only in the 


regulation 


may collision be 


formal orders that the two boards 


may issu¢ 


In another Wisconsin case,” a labor union 


whose members were employed by a large 
engaged 


in interstate commerce, used a novel method 


manufacturer of automobile parts 


of exerting economic pressure in order to 


enforce its demands upon the employer 


The employees would not go out on strike 


in the conventional manner, but adopted 


1 Thomas v. Collins, 9 LABOR CASES ° 51,192 


323 U. S. 516, 65 S. Ct. 315, 89 L. Ed. 430 (1946) 


Federal Pre-emption in Labor Relations 


379, 93 L. Ed 





What does labor owe to manage- 
ment? First of all, the individual 
worker owes it to his employer to 
use all of the talents at his disposal 
to see that his job is done as per- 
fectly as it can be done. He serves 
not only management in this respect, 
but the general public as well, for 
the economic medium between the 
worker and the world is his em- 
ployment. —Rocco C. Siciliano 





a stratagem which consisted of calling repeater 


special meetings of the union during work 


union saw fit. The 
attend No 


employer 


ing hours at any time the 


employees work to 


stoppe d 


warning or notice was given to the 
as to when or whether the employees would 

work Ihe 
lations board 
order The lt nited 


upon the case, 


return to state employment re 
issued a ‘ and-desist 
States Supreme Court, 
agreed that the 
nflict 
has 


Acts to declare 
specih 


In passing 
action of the state board was not in c 
with the NILRA or LMRA 


not seen fit in either of these 


“( ongre 


either a general policy or to state 


rules as to their effects on ulation 
ot various labor 


which traditionally have 


state res 
phases ol relations ovet 
the several states 


exercised control.” 
that the 
to halt such a 
fede ral 


It was apparent 


the 


police 


power ol 
state strike was not im 
and that the 
state could exercise its normal police powers 
Nothing in the 
right of employees to act in 
strike The 


was known as a 


paired by labor law, 


state statute impaired the 
concert or to 
employee 


strike The 
variation of the 


technique used by the 


“quickie” 


“quickie” strike was a 
condemned by 
It was 


condus t 


down strike, which was 
Court in the Fansteel case 
strike, but strike 
forbade 
its police power. 
\ Michigan 
the parties to a labor dispute 
strike 


majority 


right to 


the state and such action was with 


law required mediation by 
If mediation 
was held 


vote ot the 


vas unsuccessful, a vote 
within 20 days, and a 
employees authorize the 
strike Chis conflicted with procedures out 
lined in Section & (d) of the NLRA The 

struck without complying with the 
law, contending that it conflicted witl 


NLRA. The United States 


was required to 


union 
State 


the Supreme 


LaCrosse Telephone 
16 LABOR CASES * 64,913 
163 (1949) 
UAW case cited at footnote 4 


WERB 
69 S. Ct 


Corporation wv 
336 U. S. 18 





Harold Corsini, Pittsburgh Photographic Library 
The dictionary says most glass is 
made by fusing silica, as sand; an 
alkali, as potash or soda; and some 
other base, as lime or lead oxide. 
The picture above shows a blob of 
newly made glass in a molten state 
dripping from a furnace in the Port 
Allegheny, Pennsylvania plant of the 
Pittsburgh Corning Corporation. Des- 
tined to become half of a glass block 


in just a moment, the precise amount 


needed is sheared off. It drops into 
the U-shaped tray, across the open 
space and into the tube in the lower 
right corner of the picture. The pic- 
ture on the facing page shows what 
happens when the glass emerges 
from the tube. It drops into one of 
the molds at the bottom and is then 
moved beneath a plunger which 
shapes it into a half-block. For the 
next step, turn to page 758. 





a field pre empted 
and that the 
the ex 


rights 


Court held that this was 
by the federal 
Michigan 
ercise of federally protected 
It ruled: “A State 
Federal law cannot survive.’ 


government 
conflicted with 


labor 


provision 


statute so at war with 


Wisconsin enacted a statute known as thie 


Public Utility Anti-Strike Law. It was de 
rnat‘onal Union of United Automobile, 
Aircraft & Agricultural Implement Workers v. 
O’Brien, 18 LABOR CASES { 65,761, 339 U. S. 454, 
70 S. Ct. 674, 94 L. Ed. 978 (1950) 

% Amalgamated Association of Street Electric 
Railway & Motor Coach Employees v. WERB, 
19 LABOR CASES { 66,193, 340 U. S. 383, 71 S. Ct. 
359, 95 L. Ed. 364 (1951). 


750 


it fps 


signed to become effective whenever collec 
tive bargaining resulted in an “impasse” or 
likely to cause interruption of 
Among 


“stalernate” 
an essential public utility service. 
other things, it substituted arbitration for 
the right to strike, apparently in conflict 
with Section 7 of the NLRA. It was con 
tended by the state that the law was not in 
conflict with the NLRA in that it had 
carved out a separate field of “emergency” 
labor disputes, and that the NLRA applied 
“national local 
This theory was rejected. It 


only to emergencies,” not 
emergencies 
was pointed out that the Wisconsin act was 
not “emergency” legislation, but a compre 
hensive code for settlement of labor disputes 
between public utility employers and em- 
ployees, and, therefore, it was in conflict 
with the NLRA. The Court held that the 
act sought to impose conditions on the right 
to strike of employees in an interstate in 
dustry and that this right could not be 
limited by state action. The Court again 
spoke of “Federally protected labor rights.” ” 


It would be interesting to speculate as to 
what the Supreme Court would do if the 
state courts, in the absence of a statute, 
acted in a public utility strike which reached 
The Court might, 


as an exercise of the 


emergency proportions, 
treat it 
of the 


citizens in the same manner 


in such a case, 
State to 
that it 
to legislate 


police power protect its 
recog 
nizes the right of a state as to 
the conduct of a strike 
that a 


public 


In this connection, 


it may be observed different rule 


obtain utility is 


politi al 


might where the 


a municipality or other 


owned by 
subdivision 


Section 14 (b) of the NLRA 
States to restrict union security 
than the NLRA itself does. The 
imum security that a 
under the NILRA is 

In 1943, under pressure of the Department 
of Labor War Labor Board, an 


employer agree d to a maintenance-ol-mem 
with a union 


permits 
agreements 
more max 


union may secure 


a union shop 


and the 
bership clause in its contract 
hat 
VCal 
on January 7, 


clause was carried over from year to 
\n emplovee refused to pay dues, and 
1947, notified him 
that unless his dues were paid by 
13, he would be On January 14, 


1947, in the representatives 


the union 
January 
discharged 


presence ot the 


* City of Los Angeles v, Los Angeles Building 
dé Construction Trades Council et al., 17 LABOR 
CASES { 65,395, 94 Cal. App. (2d) 36, 210 Pac 
(2d) 305 (1949): Sec. 2 (2), NLRA, as amended 
(1947). 
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of the company and the union, he said le 
would rather quit than pay dues to the union 
He was told by the vice president ot the 


employer to collect his pay and go hom« 


The employee filed a complaint with the 


Wisconsin Employment Relations Boare 
charging the company with an unfair labor 
practice under the state act. The act, among 
provided that an 


could not enter into an all-union collective 


other things, employer 
bargaining agreement, unless two-thirds of 
the employees voting had voted by secret 
ballot in favor of the all-union agreement 
in a referendum conducted by the board 
This had not 
maintenance-of-membership security agree 


ment did not exceed the maximum restric 


been done Even though a 


tions imposed by the Wisconsin act, other 
provisions in it were not required under the 
NIRA. However, the question of conflict 
did not arise because the state, by the act 
itself, was permitted to impose more restric 
tive conditions. In the absence of conflict, 
the constitutionality of the state law was 
upheld by the United States Supreme Court.” 


Utah Valley Hospital v 
sions of Utah™ involved a nonprofit chari 
table hospital organized under the laws of 


Industrial Commis 


Utah and engaged in interstate commerce 
ihe Utah Industrial Commission, the state’s 
labor board, certified a CIO union as bargain 
ing representative of the hospital’s employees 


The hospital challenged the state board’s 


jurisdiction to enter against it an order to 


cease and desist from alleged unfair labor 
hospital 
federal 


practices In its complaint, the 
alleged that unless restrained by the 
court, the board would apply to the Supreme 
Court of ordet 
It contended that the state board was with 
out jurisdiction because the NIRA pre 
empted the field. The plaintiff took the 
same position in the Supreme Court of Utah 


Utah for an enforcement 


in a proceeding challenging the constitu 
tionality of the state act and the jurisdiction 
the state board. The Utah 
Court held that the board had juris 
diction over the controversy ihe federal 
failed 
a cause of action tor want of juris 
Tenth sustained thie 
both the state and federal 
ground that the NLRA ex 


bank 


Supreme 


State 


complaint was dismissed because it 
to state 
diction, The Circuit 
contention of 
courts on the 
pressly “excluded any federal reserve 
and hospitals, if no part of their net earn 
ings enured to the benefit of any private 
shareholder or individual.” 

™ Algoma Plywood & Veneer Company 1 
WERB, 16 LABOR CASEs { 65,013, 336 U. S. 301 
69 S. Ct. 561, 93 L. Ed. 721 (1949) 
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Harold Corsini, Pittsburgh Photographic Library 


6199 F. (2d) 6 
NLRA (1947) 


(CA-10, 1952): See 





Apparently it has been left to the state: 
to determine for themselves what, under 
certain circumstances, constitutes a labor 
dispute. The definition of the term in the 
tederal acts refers to wages, hours and other 
working conditions. ‘Two very similar cases 
on this point occurred. One arose in Cali- 
fornia™ and the other in the 
Under California law, picketing 
for a lawful purpose is permitted. Normally, 


Columbia.” 


concerted efforts to improve collective wages, 
hours or working conditions are deemed to 
be lawful objects. The same question was 
presented under somewhat different condi 
tions in the District of Columbia. Appli- 
cation of the Norris-LaGuardia Act was 
being with the 
application for an injunction. 


considered in connection 


In both cases, negro organizations sought 
to picket a retail store in order to compel 
a retail store to employ a specified pet 
centage of negro employees. The picket 
placards were very similar in both instances 
—urging negro not to patronize 
the stores because of discrimination against 


persons 


employment of negroes. 


When the California case was 
the state supreme court, an injunction was 
held under the facts that 
dispute, but a 
purpose of the 


heard im 


granted. It 
there 


was 
labor 
dispute, even though the 
pickets was to improve the wages and work 
ing conditions of the negroes in that par 
ticular locality. It was held contrary to the 
public policy of California to picket for em 
ployment on the ground of racial preferment 
or discrimination. It was felt that it would 
establish a dangerous precedent which might 


was no social 


ultimately set up one segment of the popu 
lation against another 


When the United States Supreme Court 
finally decided the District of Columbia 
the injunction was denied. 
there labor dispute 
working 


It was held 
involving 


case, 
that 
Wares 


WaS a 
which in 
Sections 4 and 33 
of the Norris-LaGuardia Act. The Court 
reversed the trial court and the 
It took a different view than that 
Supreme Court, stating 


and conditions 


voked the provisions of 
court oj 
appeals. 
of the 
that the “desire for fair and equitable con 


California 


ditions of employment on the part of person 
and the 
removal of discriminations against them by 


of any race, color or persuasion, 


reason of their race or religious beliefs is 


” Hughes v. Superior Court, 18 LABOR CASES 


1 65,762, 329 U. S. 460, 70 S. Ct. 718, 94 L. Ed 
985 (1950). 

* New Negro 
Company, 1 LABOR 
552, 58 S. Ct. 703, 83 L. Ed 
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Alliance v. Sanitary Grocery 
CASES { 17,030, 303 U. S 
1012 (1938) 


District of 





Medical Technologists and Labora- 
tory Technicians is the most recent 
of a series of bulletins on employ- 
ment opportunities for women pub- 
lished by the Women's Bureau of 
the Department of Labor. Medical 
Series Bulletin 203-4 (1954) is for 
sale by the Superintendent of Docu- 
ments, Government Printing Office, 
Washington 25, D. C., for 25 cents. 





quite as important to those concerned as 
fairness and equity in terms and conditions 
of employment can be to trade or craft 
unions or any form of labor organization o1 
Race discrimination by 


ployer may reasonably be deemed more un- 


association. an em 
fair and less excusable than discrimination 


against workers on the ground of union 


affiliation.” 
Without 


the respective 


into the debate as to 
social philosophies of the 
may be said that the United 


Court 


entering 


two courts, it 


States Supreme recognizes that a 


may determine what constitutes a 
labor dispute and will not disturb its public 
policy even though it may differ 
eral public Certainly thé 
pickets were engaged in concerted activities 
within the meaning of Section 7 of the 
NLRA, unless the legality of their conduct 


is subordinated to the public policy of the state 


State 


with fed 


policy. California 


a strong tendency for courts to 
paramount right of a 
policy 
This 
into an area in which a state may act within 
the provisions of the Taft-Hartley Act 
opinion of the 


There is 
recognize the State 


to set its own public where labor 


relations are involved may develop 


However, in the writer, if 
true at all, it is limited to situations in which 
the gravamen of the case is something othe 
there are 


than labor relations, even though 


strong overtones of a labor relations dis 
pute involved 
The four cases in this area invariably 
cited by the courts, and usually in a series, 
are Hughes v. Superior Court (the California 
case just discussed), Gthboney v. Empire Stor 
Ice. Company,” International Brother 
Teamsters v. Hanke” and Building 
Employees International Union 


The United States Supreme Court 


age & 
hood « 7 
Service 
Gaszam 


'16 LABOR CASES { 65,062, 336 U. S. 490 
69 S. Ct. 684, 93 L. Ed. 834 (1949) 

718 LABOR CASES ‘ 65.763, 339 U. S. 470, 70 
S. Ct. 773, 94 L. Ed. 995 (1950). 

2218 LABOR CASES { 65,764, 339 U. S. 532, 70 
S. Ct. 784, 94 L. Ed. 1045 (1950). 
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decided each of these cases on the basis ot 
a state’s right to fix its own public policy 
In none of the cases, however, was the 
question of pre-emption raised. The Giboney 
case involved a conflict between a union 
and a wholesale ice dealer who insisted on 
the right to sell ice to nonunion peddlers 
contrary to the wishes of the union. ‘The 
union picketed the ice dealer in contraven 
tion of a state statute designed to prohibit 
unlawful practices in restraint of trade. ‘The 
union that the 
constitutional as applied to unions who were 


seeking by concerted action to better their 


contended statute was un 


wages and working conditions—a lawful ob 


jective—and in derogation of their rights 
of freedom of speech and press under the 
First and Fourteenth 
Court held that a state could either exempt 
or cover a union in its local antitrust laws 
This case, although frequently cited as up 
holding the right of a state to operate in 
conflict with ‘he Taft-Hartley Act, actually 


in its opinion to sustain that 


Amendments. ‘The 


has nothing 
proposition, 

Similarly, in the Hanke case, no question 
involving Taft-Hartley 
view of the facts, probably could not prop 


was raised, and in 


erly have been raised. In the case, a union 
picketed a self employed 
in an attempt to compel him to make his 


used-car dealer, 
business hours conform to union regulations 
It should be observed that no attempt was 
made to compel the dealer to join the union 
The Washington Supreme Court sustained 
an injunction against the pickets. The United 
States Supreme Court held that each state 
could determine its public policy in 
labor relations, provided that its 
was not in conflict Constitutional 
Except for the fact that the case 


own 
conduct 
with a 
provision 
shows a strong tendency to permit states 
to fix their own public policy wherever pos 
sible, it can hardly be treated as a denial of 
the Congressional intent to 
field of labor relations within the 


portions of the Taft-Hartley Act 


pre-empt the 
covered 


cam case is a little different than 
Hanke 


was directed against a hotel 


‘| he Ga 
the Gtiboney and cases. In it, con 


certed action 


to compel it to employ union members. The 


Norris 
which provided that no in 


State of Washington had a “Little 
LaGuardia Act” 
junction would issue in a “labor 
None of the employees desired to yorn thre 
except one whom the union did not 
Nevertheless, the 
compel the hotel to sign a union 


dispute 


union 
want union picketed in 
ordet to 
agreement 
the Washington Supreme 
no “labor dispute” 


An injunction was granted, and 
Court held that 


existed under the laws of 
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The shrinkage of employment in the 
woolen and worsted industry from 
upward of 150,000 to less than 
60,000 is due to many factors, 
among which are corporate mergers 
and liquidations stimulated by the 
present tax laws, shifts in consumer 
buying habits, the rise of competi- 
tive fibers and the general reduc- 
tion in the purchasing power of the 
average American family.—William 
Pollock, executive vice president 
of the Textile Workers Union of 
America, in a letter to the editor of 
the New York Times. 





hits 


was clearly a case in which a union sought 


the state and sustained the injunction 
by concerted action to improve the hours, 
wages and working conditions of employees 
It would normally fall within the 
of the NLRA, and if that 
been raised, it is entirely possible that, with 
that the hotel 
interstate commerce, a different result might 


provisions 
contention had 


a showing was engaged in 


have been reached. The union at no time 
relied upon the pre-emptive character of the 
Taft-Hartley Act, but 
violation of its Constitutional right of free 
The Supreme Court based 


based its case on 


dom of speech. 
its affirmation upon the right of a state to 
fix its own public policy in labor relations 
Inasmuch as the Court had previously re 
treated from its earlier position that picket 
ing was equated to freedom of speech, the 
decision in the Gazsam case was apparently 


Likewise, this case, in and of itself, 
Support the 
may act in a field of iabor 


by the Taft-Hartley Act 


sound 
does not position that a state 
relations covered 
hese four cases are important in connes 
tion with pre-emption only insofar as they 


reveal a strong tendency in the Supreme 


decisions of state courts on 
here 


Court to follow the 
restore to the states a great 


Court to tavor 
the theory of public policy may also 
be a tendency for the 
current trend to 


many local functions which had been trans 


ferred to the federal government since 1933 
rhis 
development of an area in which the 
within the field c 


Act, despite 


public-policy theory may cause the 
states 
operate yvered by the 
ait-Hartley 


contrary 


precedent to the 


here is a LRrowine awareness 1n 
courts of the federal pre-emption of tl 
field of labor relations under the Taft-Hartl 
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when the self-expression, the 
liberty and the prosperity of the 
working people are assured, it fol- 
lows that the broader objective— 
the well-being, strength and great- 
ness of our country and of all its 

people—is also assured. 
—James P. Mitchell 





Act. Their 
to attempted whittling away almost to the 


reaction ranges trom 


the principle. Inasmuch 
as some of these cases are still pending, it 
would be well to watch for the ultimate 
determination by the United States Supreme 


point of negativing 


chooses to decide 


Court 
recognized the 


those cases it 

In Goodwins, Inc. v. Hagedorn,” the 
of Appeals of New York 
right of a state court to enjoin 
despite the fact that a 
ceeding was pending before the 


Court in 


picketing 
representation pro 
NLRB. It 
had 


purpose of 


injunction which been 
ground that the 


was to coerce the 


approved an 

granted on the 
employer 
violation of 


the picketing 
involved to 
the NLRA 
eting union before it 
the NLRB in the 


ing before it. It 


commit an act in 
namely, to recognize the pick 
had been certified by 
contested proceeding pend- 
will be that no 
“peaceful picketing” was in- 
volved. It was not a matter of the mechanics 
of the picketing, but picketing per se that 
was involved. Unfortunately, the case was 
before the United States Su 

New York 
Goodwins decision in 
Art Steel v 
Cabassa case, 


observed 
question of 


not brought 
preme Court 
lowed the 
l“alasquez * and 
in the 
late Division 


have fol 
Art Steel 2 
How- 
dissenting Appel 
Shientag would have 
as to deny jurisdiction to state 
though 
were on the 
emption of the 
this 


courts 


Cabassa,” 
ever, 
Justice 
gone so fat 


violence and disorde1 
theory of federal pre 
subject matter. It is 
that Justice Shientag 
correct in respect to pre 
“violence and disorder” 
have recognized by the 
United States Supreme Court as subject to 
state regulation 


courts even 

present, 
entire 
writer’s opinion 
is substantially 
emption, except that 


in picketing been 


* 20 LABOR CASES { 66,609, 
N. E. (2d) 697 (1951), 
673, 102 N. E. (2d) 833 

*°21 LABOR CASES {f 66,728, 127 New 
Law Journal 190 (S. Ct., Bronx Co., 1952). 

* 21 LABOR CASES { 66,842, 111 N. Y. S. (2d) 
198 (N. Y. S. Ct., App. Div., 1952) 

27719 LABOR CASES { 66,295, 302 N. Y. 318, 98 
N. E. (2d) 454 (1951) 

*In view of the Laburnum and Garner cases, 
cited at footnotes 9 and 39, respectively, New 
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303 N. Y. 300, 101 
reh'g den., 303 N, Y. 


York 


acceptance 


New 


of Appeals dismissed an action by employees 


In Costaro v. Simon,” the York Court 
who sued their employer and union, alleging 
that deprived of their 


seniority rights by a union-employer 


they were jobs and 
con 
4 motion to dismiss was made by 
ground that the 
because 


section 


spiracy. 
the defendant on the 
plaint did not state 
the facts fell 
8 (b)(4)(C) of the 
federal and 


com 
a cause oO! action, 
within the limits of 
NLRA 


limiting the em 


making reliet 
exclusively 
ployees to recovery under the NLRA. The 
New York Court of Appeals apparently 
took a different viewpoint on a suit at law 
for damages than in an equity suit for an 
theory 


C ostaro 


injunction. The pre-emption was 


obviously recognized in the case; 


the common law action of conspiracy is 
still the law of New York and the 
could justified on the pre 
Taft-Hartley Act.” 

American Brass (¢ 
to the 
Court of 


position 
only be 
nature of the 


In McNish z 
factually 
the Connecticut 


emptive 


ompany,~ 


a case similar Costaro case, 


Supreme Errors 


dismissed an action brought by an employes 
igainst an employer and a union, alleging 
that him 

seniority which was his due under the 
alleged that the union would 
and that it and the 
employer reduced his seniority with the re 
sult that he laid off should 
have been employed. He 
against both the employer 
The United States Supreme 


review and 


they had conspired to deprive 
union 
contract. He 
not permit him to join, 
was when he 
asked damages 
and the 
Court 


union 
cde Ni al 


stated as follows: 


yuurt held that the ac 

constituted an untan 
Taft-Hartley Act 
was engaged in 
interstate NLRB ha 
sive jurisdiction of the matter 


“The Connecticut « 
tion complained of 


labor practice under the 


and, since the employer 


commerce, the d exclu 


“In his petition for review, the employee 
urged that the 
whether the NI 
tion over conduct which was an unfair labor 
practice under that 


NURA ousted the 


question at was, not 


issue 


-_RB had exclusive jurisdic 


law, but whether the 


state court of jurisdic 


tion over an action for breach of a union 


contract and for conspiracy to breach the 


contract.’ 


Under 
the plaintiff, could 
have maintained a tort action, since conspiracy 


York will have to reappraise its position 
the Laburnum case, Costara, 


is a common law tort, and the injunctions 
granted in the cases cited at footnotes 24, 25 
and 26 might not be granted under the Garner 
decision. 

* McNish v, American Brass Company, 21 
LABOR CASES { 67,037, 89 Atl. (2d) 566 (Conn., 
1952); cert. den., 344 U. S. 913, 73 S. Ct. 336 
(1953). 
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The new approach to this problem 
that we call rehabilitation is not to 
say what is wrong with someone, 
but what you can do, or what it 
is that you can be trained to do, 
or what are your capacities. Never 
mind the incapacities because we 
all have them. 

——President Eisenhower 





There are probably no better examples 
of the impact of the Bethlehem case than 


Tilford Import Corpora 
Teamsters and Gerry of California v 

In the Park & Tilford case, 
Supreme Court specifically 


the cases of Park ¢ 
tion 7 
Superior Court.” 
the California 
refused to grant an injunction against pick 
eting on the ground that the employer was 
coerced by the defendant union in 
violation of Section 8 (3) of the Wagne: 
Act. Although the granting the in 
junction reversed on other 
that it terms 
theless, in the California 
Supreme commenting upon the 
Park & Tilford case, specifically 
that in view of the 
NLRA in 1947, any 
lehem indicated 
tion would lie under its facts were specifically 
the field of labor rela 
tions had been pre-empted insofar as_ tli 
amended NILRA applied 


It appeared that California was one 


being 


ordet 
was grounds 
was too broad in its neve 
the 


Court, in 


Gerry case, 
indicated 
amendments to the 
Beth 


miyure 


language in the 


case which that an 


overruled becaus« 


juris 
emptive characte! 


had be en 


liction in which the pre 
ot the laft-Hartley \ct 
nized and accepted 


recost 


However, in a subsequent case, Sommer 
Vetal Trades Council,” a dispute arose 
Calitornia’s Anti-Jurisdi 

\ preliminary injunction 


state 


ovel 
the validity of 
tional Strike Act 
was granted by a court against at 
AL 
ondary 
dictional dispute existed between the 


employees ol 


union restraining picketing and a sec 
boycott on the ground that a jut 
unaffiliated union of 
The unaffiliated union had pre 


and an 
the plaintiff 
filed for 
with the 
Court 


certification as bargaining 
NLRB, and the 
“assumed that 


commerce 


viously 
agent California 
plaintiff is 


engaged in The AFI 


union had filed charges of unfair domination 


Supreme 
inter-State 


LABOR CASES 62,963, 27 Cali. (2d) 599 
165 Pac. (2d) 891 (1946) 
115 LABOR CASES { 64,628, 
129, 194 Pac. (2d) 689 (1948). 
2220 LABOR CASES ‘ 66,496, 40 Cal 
(Dist. Ct. of App., 1951) 


» 10 
32 Cal. (2d) 119 


(2d) 392 
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which the NLRB dismissed. The employe: 
“had filed with the National 
of union jurisdictional activity in violation 


(b)(4) of the Act ; The 


lack of evidence 


Board charges 


ot Section 5 
charges were dismissed for 
of violation at that time.” The 
emptive character of the NI 
AFL union and c 


rour to 


question ot 
RA wa 
msidered by 
three 
prelimi 


the pre 
raised by the 
the court in its decision Ina 
upheld the 
court on the 


decision, the majority 
injunction of the 
basis of public policy evidenced by legisla 
further ground that the 
NLRB had failed to act 
strongly urged 
that the state law was covered by the NLRA’ 
Section 8&8 (b)(4), and that the state court 
where the NLRA gave 
federal courts 
United 
upon 


appeal involved a de 


nary trial 
tive fiat, and on the 
record showed the 


Che minority opinion very 


had no right to act 
jurisdiction to the 
NLRB. 


{ ourt 


exclusive 
and the nfortunately, the 


States Supreme could not pass 


this case because the 
termination of a preliminary, and not a final, 
injunction. Until the 
constitutionality of the 


Court passes upon thi 
loc al law as applied 
to cases involving interstate commerce, union 
in California will undoubtedly be compelled 
to resort to the federal courts in removal 
actions or for restraining orders preventing 
the state courts or the parties involved from 
enforcing judgments against them 

It is the opinion of this writer that Cali 
Code Section 1115 declaring 


base d upon ynublic poircy 1s 
| I | 


fornia’s Labor 
the act to he 


redundant inasmuch as all legisiation sets 
forth public policy 
Che Sommer case was one that presented 


a pure question of labor relations obviously 
covered by thre NLRA ] 


and not merely one 
ith labor overtones as in those cas 


cs where 
was the gravamen. In 


some other 


the Hlughes case,” the 


subject 
gravamen of the 


vas one of a social philosophy with resp 


relations of the 
labor ce 


j 


mcey CAS 


racial 
tate, and the 
dental In the 


question was the applicati 


trust law The Hanke case 


and a self employed used Cal deal 


dispute was not covered by the 


In the Gazzam case,” the question of 


emption was not raised or conside red 


yominter case, however, iad non Or 


es of the foregoing hicl at 


order to ul 


featur cases Ww 


usually raised in tain the juris 


* California Labor Code, Secs. 1115, 1116, 1117 
1118 
' See footnotes 41 and 42 
See footnote 19 
" See footnote 21 
See footnote 22 


* See footnote 23 


below 





diction of courts on the ground ot 
public policy, and it is unfortunate that the 
United States Supreme Court, for technical 


reasons, did not 


state 


have the 
constitutionality of 


opportunity to 
the Cali 
involved in it. 
this 
court 


pass upon the 
fornia antijurisdictional law 
It should be 
decided by the 
prior to the 


observed, however, that 
California 
determination of the 


Case Was 
Garner 
’ and it is entirely possible that at least 
one of the majority 


have changed his opinion if confronted with 


case,” 
judges in the might 
event, this writer 
truly ex 


the Garner case. In any 
that the 
presses the law on pre-emption, in the ab 


teels Garner case more 
sence of a common law tort, than the majority 
opinion in the Sommer case. 


What, for a 


a cause célébre because the Supreme 


promised to become 
Court 


while . 


had granted a petition for certiorari, was the 
case of Montgomery Building & Construction 
Trades Council v. Ledbetter Erection Com 
pany.” The Supreme Court of Alabama 
granted a temporary injunction to restrain 
boycott which violated Section 
NLRA, the 


could act in 


a secondary 
8 (b)(4)(A) of the 
that the 
having only a slight impact upon commerce. 
In its decision, the Alabama court relied 
upon the fact that the NLRB had not sought 
an injunction and that, even if it had, a sub- 
stantial period of time would have elapsed 


rationale 


being state matters 


before the employer could have obtained 
relief. Therefore, the aggrieved employer 
was entitled to immediate relief in the state 
court. The principal matters that were to 
have been determined by the United States 
Supreme Court in this case were whether 
a “slight impact” upon commerce was a dis- 
tinguishing feature and also whether state 
courts could grant relief due to the fact that 
the procedure under the NLRA was too 
slow and cumbersome to effect justice 

On December 8, 1952, the United States 
Supreme Court reversed itself by a seven 
The 


review an 


to-two decision and denied certiorari. 
Court held that it 
order of a state court affirming a temporary 


should not 


”* Garner v. Teamsters, 24 LABOR CASES 
" 68,020, 346 U. S. 485 (1953). 

“20 LABOR CASES { 66,407, 57 So. (2d) 112 
(Ala., 1951); reh’g den., 21 LABOR CASES 
" 66,746, 256 Ala. 678, 57 So. (2d) 121 (Ala, 
1952): cert. granted, 342 U. S. 962 (1952): cert. 
dismissed as “‘improvidently granted,’’ 22 La- 
BOR CASES { 67,277, 344 U. S. 178 (1952); rev'd 
and remanded, 25 LABOR CASES ‘ 68,195, 70 So. 
(2d) 809 (Ala., 1954). 

24 LABOR CASES 
(1954). 

“Capital Service, Inc., 
Bakery v. Bakery Drivers 
LABOR CASES ‘ 66,865 (Calif. Super. Ct., 
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{ 68,086, 346 U. S. 933 


d.b.a, Danish Maid 
Local No. 276, 21 


1952) 


injunction. 


injunction, because there had been no final 


determination of the controversy. It is sig 
that the Court 
myunction to 
that 


pre-¢ mpted 


nificant, however, granted 


certiorari on the preliminary 
State court 
field 


and that, de Spite 


review the actions of a 
attempted to invade the 
by the laft-Hartley Act, 
the procedural question involved, two mem 
bers of the Court desired to hear the issues 
raised in the petition 


On March 4, 1954, the 


Court itself on the case, quoting 


Alabama Supreme 
reversed 
Kinard Construc 
which the United 


“Since 


Building Trades Council v 


tion ¢ ompany," In States 


Supreme Court stated there has 
been no clear showing that Respondent has 
National 
Board for appropriate relief, or that it would 
be futile to the Court does not pass 
upon the question suggested by the opinion 
of whether the State Court could grant 
relief should the Board decline to 


eXercise its jurisdiction.” (Italics supplied.) 


applied to the Labor Relations 


do so, 


below 


ils own 


An interesting case in point was recently 
decided by the United States Supreme Court. 
\ large commercial baker filed an unfair labor 


practice charge with a regional director of 
the NLRB, alleging that the defendant union 
had established picket lines at various retail 
stores there by sup 


selling its products, 


porting a secondary boycott by picketing 
Plaintiff alleged, among other things, that 
pressure had been exerted on employees of 
other suppliers to the 
The employer also filed a suit in a federal 


local retail stores. 


district court to recover damages under 
Section 303 of the LMRA. 
a third action in a state court, asking for 


and 


He then began 


damages under the state antitrust law 
for an injunction restraining the picketing. 
In the state court action, the complaint for 
damages was dismissed, but the injunction 
Thereupon the NLRB filed 
block the 


was granted.® 
federal state 
court injunction.” 

The relied 
enforce the public policy of the state by 


suit in a court to 


State court upon its right to 


The court’s opinion did not con 


“ NLERB v. Capital Service, 21 LABOR CASES 
" 67,010 (DC Calif., 1952). A motion was made 
by the employer for an order staying the in- 
junction obtained in the district court restrain- 
ing the employer from enforcing the injunction 
it had received in the state court pending the 
appeal The motion was denied (22 LABOR 
CASES { 67,082, 198 F. (2d) 20 (CA-9, 1952)). 
Mandamus was also denied (22 LABOR CASES 
{ 67,083, 198 F. (2d) 18 (CA-9, 1952)) Later, 
the case was affirmed on the merits (23 LABOR 
CASES { 67,615, 204 F. (2d) 848 (CA-9, 1953)) 
The United States Supreme Court also affirmed 
(25 LABOR CASES { 68,400 (1954)) 
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What is the job that workmen's com- 
pensation is supposed to do? 

Workmen's compensation to me, is 
one segment of the over-all pat- 
tern of income-insurance. There are 
three major causes of income-loss: 
economic unemployment; old age 
retirement; and physical disability 
or death. The Federal-State unem- 
ployment insurance system has been 
assigned the first task; Old Age and 
Survivors’ Insurance has been as- 
signed the second; and, when the 
cause is occupational, workmen's 
compensation has been assigned the 
third. —Arthur Larson 





federal aspects of the case, but 
was more concerned with 


principle that the public policy of California 


sider the 
“pioneering” the 


trowned upon picketing in secondary boy 
was made to the //ughes, 
Hanke cases in sup 


cotts. Reterence 


Gibonev, Gazzam and 


port of the public-policy theory 


Che tederal court, however, did not sup 
NLRB’s 


restraining the 


port this viewpoint and granted the 
request for an injunction 
employer from enforcing the injunction ob 
state court, on the theory that 
was one in federal 
had pre-empted the field by 
enactment of the NLRA. It should be noted 
that no injunction sought 
state court itself. In granting the injunction, 
the federal court accepted the NLRB view 
Ninth Circuit 
trict court’s decision on the jurisdictional 


tained in the 
the dispute which the 
£overnment 


was against the 


point. The affirmed the dis 
Certiorari was granted by the 
Court limited to the 
view of the fact 


question 
following 
that 
sive jurisdiction over the subject matter was 
National Labor Relations 
Teamsters Union, 346 U.S 
Federal District Court, on appli 


Supreme 
question: “In exclu 
soard 
185), 


in the 
(Garner v 
could the 

cation ot the Board, enjoin Petitioners from 
already obtained 


The 


court’s authority 


entorcing an Injunction 
State Court?” 
federal district 


from the decision af 


firmed the 


to grant the injunction as necessary to pro 


tect its jurisdiction 


In view of the reluctance of the federal 


to grant injunctions against orders 


of state courts, efforts to remove state court 


“18 LABOR CASES 93 F 
(DC Me., 1950) 

” A comprehensive analysis of the problem of 
pre-emption was made by Mozart tatner 


{ 65,998, Supp. 217 


Federal Pre-emption in Labor Relations 


actions to tederal courts on the ground that 
a tederal question has been presented have 
met with 


In Pog Termina 
Portland Building ( 


SUCCESS 
ahontas Corporation 


nstruction ( si 


mpany, 
| de ral 
field 


arded as 


urt stated: “Since 


entered the 


i federal district c 
law has comprehensively 
involved, the door must be reg 
losed with regard to parallel State action.” 
It distinguished the Hanke and Gassam 
ound that the 


therein did not involve interstate comr ‘ In 


cases on the controversies 


pi ke tins 


oerced the et 


view of the fact that the 
was alleved to have « 
violation of Sectiot 
jurisdiction under 

d 1441(a), 
Detendants in state court a 


successful in i 


jom a union Ww 
the court had original 


eral law (Sections 1337 a1 Lith 


28, USCA.) 


tions have been tituting ac 


tions in federal courts to restrain state 


court or state board proceedings.* 


Lhe question ft the extent to which 


courts may go in granting injunctions in 
labor argued 
pro 
tor almost a century It has been the sub 


disputes is one that has been 


and con in state and federal courts 


ject of much public and legislative attention 
Prior to the Wagner Act, the last 
federal legislation that dealt 


1932 Norris-I 


major 
piece ot with 


the subject was the aGuardia 


Act 
The Garner case 


deal 


de cision 


attracted a great 
Actually, the 


less than a reiteration 


of public interest 

was nothing more or 
by the Supreme Court of the 
that it had consistently 
Bethlehem 
as follows 


principles 
followed since the 


case. The facts in Garner were 
\ labor union peacefully picketed 
the loading platform of an interstate truck 
purpose of 


ing company tor the mducing 


the employees of the company to join the 
union. No 
and at no time 
to its 
of the 


labor dispute was in progress, 
objected 
None 


employee of the 


had the company 


employees joming the union 


pickets was an 


company. Drivers for other carriers refused 


to cross the picket line, and, as a conse 


quence, the company’s business fell off as 


much as 95 per cent. A Pennsylvania equity 


court enjoined the union’s conduct as a 


violation of the state labor relations act 


However, the Supreme Court of Pennsy] 


finding that the 


pose in picketing was to coerce the employer 


Vallla, while uni n’s pur 


into influencing its employees to join the 


union, reversed on the ground that the 


Federal-State Jurisdiction in La 
Labor Law Journal, November, 


Problems of 
bor Relations 


1952, p. 750 
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employer’s grievance fell within the ex- 
clusive jurisdiction of the NLRB. 

It should be noted that the Pennsylvania 
statute contained the following provision 

“This act shall be deemed an exercise 
of the pol € power of the Commonwealth of 
Pennsylvania for the protection of the public 
welfare, prosperity, health and peace of the 
people of the Commonwealth.”” (Italics 
supplied.) 

The first paragraph of the United States 
Supreme Court opinion clearly states the 
problem: “A decision of the Supreme Court 
of Pennsylvania has deprived petitioners 
of an injunction which a lower equity court 
of the State had granted to prohibit certain 
The 
below national Labor 
Management Relations Act and our appli- 
cable and concluded: ‘Jn our 
opinion such provisions for a comprehensive 
remedy precluded any State action by way of 
a different or additional remedy for the cor 
rection of the identical grievance.” The cor 
this ruling is the 
(Italics supplied.) 


respondent labor union. 
reviewed the 


picketing by 
court 


decisions, 


rectness of sole issue 
here.” 

The Supreme Court affirmed the judgment 
of the Supreme Court of Pennsylvania, cit 
ing the Bethlehem case and using the follow 
ing language: ‘And the reasons for excluding 


state administrative bodies from assuming 


control of matters expressly placed within 
the competeyce of the federal Board also 
exclude state courts from like action 

The the employer 
which of the Court 


was the contention that a state court could 


only point raised by 


aroused the curiosity 
act upon the initiative of private 
since the NLRA, it was urged, was limited 
The 


parties 
to enforcement by public agencies.‘ 
Court rejected this argument 

The 
police power 
This 
antijurisdictional 
the public 
treated 


heed to the 
Pennsylvania 


Court did not pay any 
clause in the 
that the 


law,* 


California 
forth 
would be 


Suggests 
strike 
that 
no greater dignity. It is the 
deter 
public 


statute 
setting 
policy of state, 
with 


factual situation in each case which 


mines whether the police power or 


policy of a state is involved. Mere assertion 
by a legislature that the police power of the 
state is being exercised or that the public 
policy of a state is being formulated does 


“Secs. 2(a), (c), (e), Pennsylvania Laws 
(1937), 1169, 1170, Purdon’s Pennsylvania Stat- 
utes Annotated (1952), Tit. 43, Secs. 211.2(a), 
(c), Ce), 

“It is only partially true that action under 
NLRA and LMRA is instituted by the Board 
Complaints are lodged by private parties and 
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Harold Corsini, Pittsburgh Photographic Library 


The glass half-blocks in the molds 
above were molten glass seconds 
before this picture was taken. At this 
point in their manufacture they have 
already been shaped and are solid- 
ifying as they move along to the next 
operation, shown at page 771. 





not permit a state to encroacl upol federal 


l 
jurisdiction properly asserted by Cong 
Probably the most 
question of federal pre-emption under 
Taft-Hartley Act since the Bethlehem c: 
is United Construction Workers Laburnum 
Corporation.” All of the cases 
decided by the Supreme Court that 
recognized the fact that NLRB 
under the covered portions of 


lusive Ni 


whether 


important case on 


C onstruction 
Since 
case have 

jurisdiction 
differentiation 


the act was ex 


was made as to state courts 


field ol procedural 


well that the 


agencies acted in the 
substantive law. It is therefore 


Laburnum case be examined carefully. The 
language of the Court are 


While 


construction 


issue and the 


clear-cut. The facts are as follows 


the employer was performing 


work in Kentucky, union agents demanded 


that the employees join one of the defendant 


unions. Upon refusal, the agents threatened 


the company and its employees with violence 


heard by the Board in most instances. How- 
ever, under Sec. 303, LMRA, actions by private 
parties may be instituted without regard to 
the NLRB in both federal and state courts 

* See Sommer case cited at footnote 32 and 
Statute cited at footnote 33 

*” Case cited at footnote 9 


November, 1954 e@ 


Labor Law Journal 





to such a degrec 


compelled to 
that The 
courts for damages and 
ment 


that the company was 
abandon all its 


company 


projects in 
State 
judg 
for a substantial amount. On the as 
that then 
unfair labor practice 
NLR A. the 


courts 


area sued in the 


obtained a 
conduct constituted an 
condemned by the 
that 


from entertaining 


sumption 


unions contended state 
excluded 
tort 


damages caused by such conduct 


were com 


mon law actions for the recovery of 


In view of the importance of the juris 


dictional issue as to the enforcement of 
rights by a state, and as to the 
of the NLRA certiorari was 


granted, limited to the following question 


common law 
administration 


In view of the type of conduct found by 
the Supreme Court of Appeals of Virginia 
been carried out by Petitioners, 
National Labor Board 


jurisdiction over the subject 


to have 
does the 
have exclusive 
so as to pre clude the State Court 


Relations 


matter 


trom 


issue Ss 


determining the 
tort 


hearing and 


common-law action based 


in a 
this conduct 2’ 


upon 


Court, the 
government was invited to submit a memo 
randum setting forth the policy of the NLRB 
The government, in its memorandum, stated 
that Board 
was currently continuing to apply, it would 


By order of the Supreme 


under the standards which the 


assert jurisdiction over a similar enterprise 
The Court was concerned only with juris 
diction. It that the 
duct unfair labor 
under NLRA 
The Court reasoned that under 
ner Act, Was no 
against union conduct, the state courts had 
jurisdiction. Since the purpose of the Taft 
Hartley Act was to rather than 
union responsibility, the right to 


assumed union's con 


“constituted an practice’ 
Section 8&8 of the 


the Wag 


where there protection 


increase 
decrease 
proceed under state law was not diminished 
tortious conduct would lie 


and an action for 


The remedies against tortious conduct ot 
action by 
are, Why 
soning would not apply to procedural con 
duct on the part of difficult to 
follow. The Court stated in further suppor: 
of its “If petitioners 


a union or concerted employees 


therefore, cumulative this rea 


unions 18 


were unor 


them 


position: 


ganized private persons, conducting 


selves as petitioners did here, Virginia would 
have had undoubted jurisdiction of this ac 
The fact that petitioners 
are labor organizations, with no contractual 


tion against them 


relationship with respondent or its employees, 
provides no reasonable basis ior a different 
The best answer to that argu 
that the act 


conclusion.” 


ment seems to be does not 


Federal Pre-emption in Labor Relations 


cover “unorganized persons” and 


private 


does cover unions. However, there can be 


little doubt as to the meaning of the Court's 
The 
“The question before us is whether 


Act, 1947, 


Relations 


decision words were clear and un 
equivocal 
the Labor Management Relations 


National L: 


jurisdiction 


has given the abor 
Roard 


subject matter of a common law tort action 


such exclusive over the 


for damages as to preclude an appropriate 


hearing and determining 


such conduct 


state court from 
constitutes 
that Act 


hold 


its issues where 


an unfair labor practice under 


For the hereafter stated, we 
that it has not.” 
Whatever one think of the 
sion in the Laburnum case, it is now 
that similar tort 
filed in courts \ rather 
been dike of 


remains to be 


reasons 
might deci 
certain 
may be properly 
large hole 
federal pre 


actions 
State 
has made in the 


emption It seen whether 


the Laburnum decision is only a hole in the 
dike or the opening Ola floodgate 

[his writer’s examination of the legisla 

history of the Taft-Hartley Act 

else, the tact 

national labor 


has 
that 
policy 


tive 
established, if nothing 
Congress imtended a 
that would pre-empt the field and also place 
additional responsibilities upon unions. Con 
Fred A H irtley, Jt , one ot the 
authors of the Taft-Hartley Act, in his 
subject, stated “The enact 
Taft-Hartley Act 


beginning of a new labor 


gressman 


book on the 
ment of the marked the 


national policy 


In passing Taft-Hartley, Congress sought 
Wagner 
rights of 


both 


to correct the weaknesses in the 


Act, 


lab Tr; 


which protected only the 
Taft-Hartley 
and management 
Prior to enactment otf the law, the 
Senate bill 


strikes 


applies to labor 


House 


and differences in respect to 
conterence Com 
Taft stated 


broad prohibi 


resolved in 
senator 
“The conferees re jected the 
tion of all kinds of strikes [in the 
bill | They rejected the repeal of the Norris 
LaGuardia Act The strikes 


declared to be illegal are 


were 
menting thereupon, 
original 


only 
which are second 


ary boycotts and jurisdictional strikes In 


injunction can be obtained 
NLRB In that 


entirely the 


such cases, the 


only through the respect, 
the House accepted 
of the Senate bill.” 
ord 6445-6446.) In 
that that 


acted into law 


provisions 
(93 Congressional Ree 
respect to injunctions, 


was the bill was ultimately en 


Under the circumstances, it does not seem 
likely that Congress intended to permit the 
States to grant injunctions in labor disputes 


which were covered by the act 
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In résumé, a state may properly act in 
the field of 
in the following 


interstate labor relations only 
Situations 

(1) To properly exercise its police power 
mechanics of labor rela 


breaches of the 


in regulating the 
such as 
peace in strikes 

(2) W here, as 


the court 


tions, preventing 


a matter of public policy, 
determines that the gravamen of 
the controversy is not essentially a labor 
dispute. 


(3) (a) Where the 
permits the state to act 
to Sections 10(a) and 14(b). 


NILRA specifically 
This is limited 


(b) Where suits for damages are predi- 
created by LMRA Sec- 


cated upon rights 
tion 303(a).” 


(4) On the 
case, the state courts now have jurisdiction 


authority of the Laburnum 
to decide damage suits based upon common 


law torts 


Point Ill 


which arose early 
Taft-Hartley 


writers 


A confused situation 
administration of the 
much comment by 


and 


in the 
Act 


on the subjec { 


has caused 


great concern to state 


labor boards. 

Immediately after its enactment, two con- 
administration of the act were 
NLRB. Section 3(d) pro- 
appoiitment of a General 
Counsel not by the NLRB, but by the 
President with the and 
the Senate, with final authority, among 
other things, on the issuance of complaints 
under Section 10. Section 10, in turn, em- 
powered the NLRB to correct violations of 
Section 8 dealing with unfair labor practices. 


cepts ot 
sought by the 
vided for the 


advice consent of 


The concept of the NLRB’s then counsel, 
Mr. Robert Denham, was that the NLRB 
was obligated by upon every 
case within its potential jurisdiction. The 
potential jurisdiction of the NLRB covered 


the law to act 


relations which 
The Su- 


affecting 


all matters affecting labor 
“affected 


Court 


commerce 
that 
extend :d 


interstate 
held 
conduct 
“the 
his own consumption” 


preme activities 


interstate even to cases 


involving wheat grown by a single 


farmer for and “a 


retail druggist who removed 12 tablets from 


Sec. 303(b), LMRA, confers 
upon state courts to institute suits 


” Apparently 
jurisdiction 
for damages for violations of Sec. 
the following words: ‘. . . or in any 
court having jurisdiction of the parties.’’ 

'‘ Wickard v, Philburn, 317 U. S. 111, 63 S. Ct. 
82, 87 L. Ed. 122 (1942) 

U. 8. v. Sullivan, 332 U. S 
68 S. Ct. 331, 92 L. Ed. 297 (1948) 
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303(a) by 
other 


689 at 697-698 


their out-of-state containers and_ placed 


them in his own box for local sales.” ” 
Under interpretation, it 
be seen that the Taft-Hartley Act extended 
to practically any interstate activity in which 
labor was employed, with the exception ot 


s specifically excluded in the 


such an can easily 


those perso! 

statute, such as agricultural workers, federal, 

state and local government employees, etc. 
The NLRBP’s 


about administrative 


concept, despite much talk 
bureaus seeking to en 
jurisdiction, was that it 
the duty of best fulfilling the 
and did not 


jurisdiction. It 


Was 


their 
with 


large 
charged 
purposes ot the act have to 
potential 


reasons made it im 


exercise its full 
argued that budgetary 
possible to process and act upon all com- 
plaints within its potential jurisdiction under 
the law without a complete breakdown of the 
enforcement of the act. An impasse was 
created. 

Under Section 3(d), the General Counsel 
was empowered to mvestigate, issue com 
plaints on and prosecute unfair labor prac 
tices. However, 1t was within the power of 
the Board to enforce decisions 

The conditions which Justice Frankfurter 
opinion in the 

shortly there 


broken by 


predicted in his 
Bethlehem 
after The 
the resignation 
Counsel The 
cepted the Board’s policy determination in 
an attempt to bring its jurisdiction within 
its budget, and a series of unanimous deci- 
known as the yardstick was 
handed down. ‘The through 
cases, limited its jurisdiction on a dollars- 


separate 
developed 
impasse was finally 
of Mr. Denham as General 
Counsel ac 


case 


new General 


sions cases 


Board, these 
and-cents basis, adopting as its standard the 
flowing to or from an em 
without the state, 
standards in other 
not the 


goods 


value ot 
ployer 


from 
with 


within or 
additional 
upon 


together 
cases depending whether or 
engaged in defense jobs, 
The stand 


up as jurisdictional 


employers were 


utilities, ete following 


public 


ards were initially set 
minima 
(1) Instrumentalities and channels of com 


merce, interstate or foreign.’ 
(2) Public 


(3) Establishments 


utility and transit systems 


operating as an in 


tegral part of a multistate enterprise 
categories by the NLRB 
‘‘How NLRB Has 


Labor 


breakdown in 
is shown in Jay E. Shanklin, 
Applied Its Jurisdictional Standards,"’ 
Law Journal, June, 1952, p. 392. 
*WBSRK, Inc., 91 NLRB 630 (1950). 
*W. C. King, 91 NLRB 623 (1950) 
’ Borden Company, 91 NLRB 628 (1950) 
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Before the first bargaining session, 
if the lawyer's client is one unfamil- 
iar with his role, he should be as 
carefully briefed and acclimated to 
the bargaining atmosphere as a 
witness is prepared for the atmos- 
phere of the courtroom.—William 
G. Caples, vice president of the In- 
land Steel Company. 





(4) Enterprises producing or handling 
shipment, of 


$25,000 01 


rds destined for out-of-state 


gor 


performing services valued at 


which thie 


more a yeat iutside the state in 


firm 1s 
(5) Enterprises furnishing goods or serv 


ices valued at $50,000 or more a year to 


concerns in categories 1, 2 or 4." 
inflow of 


valuc d 


(6) Enterprises with a direct 
goods or materials from out of state 
at $500,000 or more a vear. 
Enterprises with an indirect infl 
goods materials vali at $1 million 
more a year.” 
Ente 


bination of 


rprises having 
inflow 
bring 


1 sul 


or outflow of 
within categories 


services them 


4 5. 6 


oft these 


when the pe 


which 


rcentages of each 
there was ac 
tivity, tz added to 100° pet 
cent or mor 

(9) Establishments substantially affecting 
the national detense 

The Board 
pletely revised pursuant to press releases 
dated July 1, 1954, July 15, 1954.’ 

The early standards subsequently 


modified by 


vardsticks have been com 
and 
were 
other decisions fixing the 


(one 


yuUrIS 


istry basis rf the 


diction on an indi 


most impo <= 1 this type was Hote 


Association of St Outs * \ 
declined to rationale of 


t 
hich the Board 
the deci 
* Stanislaus Implement and Hardware Com 
pany, Ltd., 91 NLRB 618 (1950) 

Hollow Tree Lumber Company, 91 
635 (1950) 

* Federal Dairy Company, Inc., 91 NLRB 638 
(1950) 

* Dorn’s 
632 (1950) 

*” Rutledge Paper Products, Inc., 91 NLRB 625 
(1950) 

Westport Moving 
91 NLRB 902 (1950) 

*2 The new standards announced by the NLRB 
by press release dated July 1, 1954, (1) in- 
creased the outflow of interstate business from 
$25,000 to $50,000 per year; (2) increased the 
amount of goods and services that must be 
supplied to interstate commerce companies to 
bring the supplier under the Board's jurisdic- 


NLRB 


House of Miracles, Inc., 91 NLRB 


and Storage Company, 


Federal Pre-emption in Labor Relations 


that hotels essenti 
Jurisdiction over all hi 
thereafter declined by the NLRB 


\ situation 


Sion Was were 


1 nature 


was thereby create 
a considerable number of busines 


yees fell into a “no-man’s | 


vhich the tederal 


to act and the states were 
acting 

ot intended by the 

facts to 

the Board’s actions. Upon first in 


writer had felt that the action 


imply any 


in refusing to accept jurisdiction in case 


it appeared Congre had plainly 


intended the Board should act VaS a Cast 


Upon ¢ 


study of the. realities of 


ol bureau rat 
flection 


Situation, the 


arropance 


leeper 


and a 
vriter 1s now convinced that 
] propel! 


decision was not only 
matter of law but its failure to 


the Board's 
as a take 
would have meant that an 


tential 


a position 
exercise its full p 
Insufficient per in 1 { 
uld hay orced 


administration 


attempt to juris 
with 


its budge tary 


diction 
limitations 


1 , 
a compicte collapse ot 


t the law 
Many persons an still 


\ olste ad 


that it 


remember 
orcement of the 
tact 
the population 
the law In 
penal institution 


seek to 


many 


communities where facili 


ties are limited, judges meet the 


situation by shortening normal sentences 


or placing prisoners on probation or parol 
In many instances, this is done because ot 
vardens upon the 
The judges, sheriffs I 


wardens 
trying to do what 


pressure by sheriffs o1 
and 


rely they 


} 


can to 
criminal law vith the limited 
they have, in the tace ot the real 
the situation 


hich the Board 


his was the problem 


was contronted, 


solution, however, did not take care 


businesses and employees in. the 
tion from $50,000 to $100,000 per year; 
made a requirement with respect to 
trucking companies that are 
commerce to do at least 
business for other firms engaged in interstate 
commerce. There were several other changes ir 
the three-page bulletin issued that day In the 
Six-page press release issued July 15, 1954, new 
standards were set up for retail stores. chain 
television stations utility companies 
interstate transit systems, companies engaged 
in the national defense, multistate enterprises 
and companies supplying services to interstate 
companies, For a discussion of the new stand 
ards see ‘‘Labor Relations,’’ Labor Law Journal 
August 1954, pp. 571-573 See CCH 
Labor Law Reports (4th Ed.) © 1615 
‘92 NLRB 1388 (1951) 


and (3) 
intrastate 
links in interstate 
$100,000 per year 


stores 


also 1 





that created It deprived 
what has been estimated as 25 per cent of 
in the country of the bene 


fits provided for them by the 


“vacuum” was 
the employees 
and it 

their 


acts, 


relieved them, their employers and 
or 


unions of all obligations thereunder: 


was thereby created 
No law could 


Congressional 


An area of anarchy 
in the field of labor relations 
attach to them 
limitations imposed upon the states by the 
pre-emptive character of the NLRA and 
LMRA, coupled with the NLRB’s refusal to 
take jurisdiction. By 
heretofore stated, In 
St. Lous, the 
the entire 


because of 


a single decision, as 
Hotel 

Board put into the “vacuum” 
hotel This is the 
largest industry in the United 
States, It employs 400,000 persons,” in 


volves an investment of billions of dol 


Association of 


industry 
seventh 


man 
lars and has an annual payroll of $660 million 
The this 


ized by 


enormity of vacuum c: be real 


consideration of the importance otf 
the hotel industry in states such as Florida 
and California, and in cities such as Atlantic 
City, New Jersey, Washington, D. C., New 
York City, Chicago and others, particularly 
those catering to conventions 

The confusion was compounded by a series 
which the NLRB ould first 
jurisdiction 


industries, ‘Tl 


or cases In 


decline and later accept , or vice 
versa, in particular 
a lack of 
in altogether too many instances 


The NLRB 


following 


precision in the Board's 


has acted and refused 
in the industries 

assumed juris 
South 


(1948); 


Air conditioning industry 
Av ( 
ern California, 79 


diction mditioning Company of 


NLRB 1396 
declined jurisdiction—Columbus Air Cond 
79 NLRB 1251 (1948) 
assumed jurisdiction 
Nattonal Biscuit Company, 77 NLRB 332 
(1948); declined jurisdiction—//ardin’s Bak 
erties Corporation, 84 NLRB 942 (1949) 


fioning Company, 


Baking industry 


jurisdiction 

Company, 82 NLRB 
White 
(1949) 


assumed 
duc ts 


declined 


Dairy industry 
Central Dairy P» 
(1949); 
Belt Dairy Farms, Inc., 85 


Drug 


jurisdiction 
NLRB 4 
jurisdiction 
Sun Ray NLRB 208 
(1949); declined jurisdiction—Jacohbs Charm 
Company, Inc., 87 NLRB 309 (1949) 


QOoX 


industry assumed 


Drug Company, 8&7 


Furniture imdustry 


pp 

“ Feldblum ‘Jurisdictional 
Labor Relations,’' Labor Lau 
ary, 1952, pp. 114, 118 

*® Statistical Abstract of the 
(1951), p. 398 
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assumed jurisdiction 
Furniture Company, 86 NLRB 120 
Tidelands ir 
Journal, Febru 
United 


States 





The first use of the union label was 
by the Cigar Makers international 
Union in San Francisco in 1874. 


—Department of Labor 





(1949): declined 


pany, Inc., 85 


jurisdiction—Asaxr ¢ 
NLRB 1187 (1949) 

Ice industry: assumed jurisdiction—Rovyal 
Palm Ice Company, 82 NLRB 879 (1949); 
declined jurisdiction VM. R. Gabriel, &5 
NLRB 301 (1949) 

Laundry industry: assumed jut 

Vemphis Steam Laundry-Cleaner, Inc., 86 
NLRB 1094 (1949): 

/ Irthur Anderson 
1120 (1949) 


isdiction 
declined jurisdiction 
Laundry, 83 NLRB 


jurisdiction 


industry: assumed 
Vorth Memphis Lumber ( NLRB 
745 (1949); declined jurisdiction—Nacog 
doches County Lumber Company, 86 NLRB 
$10 (1949) 
Photography 

tion—Earle I] 
(1950); declined 
83 NLRB 587 


Lumber 


ompany, &1 


isc 
612 


YS fudto 


assumed jur 
Koopman, 8&8 NLRB 
Pereira 


industry 


jurisdiction 

(1949) 
Printing industry: assumed jurisdictior 
Arthur J. Wiltse, 85 NLRB 58 (1949); 

declined jurisdiction—Otto Warner, 830 NLRB 


143 (1948) 


hilds ( , 88 NLRB 7 


declined jur IChlO irtenders | 
52,85 NLI 


Sand and 


diction Tampa san 


88 NLRB 861 


thur B. Woo 88 


(1950); 


industry 

Bartlett Tree 

RB 106 (1949); 

V PU Icngland = lores 

NLRB 1238 (1949) 
said 


In addition, it can be 


jurisdictional standards 
strictly applied 

lf we 
retrospect, 


\ large sec 


employers an 


cXall 


the obligations of 
| , 


the benefits or ti I ovision 1 the 


other hand, there was ; ] | arger group 
“ This does not purport to be a complete list 
of all industries similarly affected See the 


article cited at footnote 64 
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State 

probably 
very much up hit ruling, becauss 
it permitted the lary boycott provi 


sions of NLRA Section &(b)(4) to be 


them Prior 


secon 


| 


11 
ised 


agaist ruling in the 


Denver : al ) I | ! Og 


jurisdictions 
to enlist the 


nized 


( mploy 


LABOR CASES © 66,347, 3A1 I 
95 L. E 1284 (1951) 
Glenn and Thatcher Important De 
Secondatr Boycott Provision Clarified 
american Fede rf onist (July 1951) p } 


See foctnote 63 


T 


cision 


Article cited at footnote 64, p. 13 
se 10(a), NLRA (1947) 
empowered, as hereinafter provided, to prevent 
any person from engaging in any unfair labor 
practice (listed in section 8) affecting commerce 
This power shall not be affected by any other 
means of adjustment or prevention that ha 
been or may be established by agreement, law 


The Board is 


Federal Pre-emption in Labor Relations 


Blacks lministratively 


wered, a change 1n tl aw or its adminis 


ation 18 indicated 


Point IV 


\\ agnet 


‘ el it 


position 
7 alte l l 
Bethlehem cast L hie 
Supreme Court, and the 
warning contained in Justices 
furter’s separate opinion, were known 
to the Senate and House committees that 
dratted the latt art \ Act 


answer to the problem 


Section 10(a) 


\a Congress s 


Congress perhaps never intended to cre: 


the condition, but, if not, it sl 


siderable lack of skill in preventing it 
intent of Congress being 
at labor 
Supreme ¢ 
to any different c 


in upholdu federal 


} 


oe 9 
It seems unlikel 


Board is em 

m of any 

igzency juris 

try (other 

manuf communications 
transportation ex where 


ining 
predominantly 
such cases may 


in character) e\ though 


labor disputes affecting commerce, un 
provision of the State or Territorial 
applicable to the determination of such 
by such agency is inconsistent with the 
ponding provision of this Act or has re 


1 construction inconsistent therewith 
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Equality of opportunity in employ- 
ment for all Americans is a corner- 
stone of the moral foundation on 
which this country was built. 


—Richard Nixon 





stability of industrial relations, not onl: 


through conflicts in the formal orders is 
sued under divergent statutory policies, but 


also by the 


informal application of incon 


sistent administrative 


policies in cases in 


which no orders are issued.’”’’ 

“Referring to its holdings in the 
Lat rOSSe@ Telephone,” 
hem Steel™ cases, as 
Florida," the ¢ 


with 


Plank 
and Bethi 
well as in //ill z 
held that + S 

strikes under its 


inton, 


ourt ongress, in 


’ 


dealing powell to 


regulate interstate commerce, left no 


state 


room 
for concurrent regulation.” ™ 
It is, 


interpreting the 


there lore, ¢ leat 


that the NLRB, 


law as it does, would have 


to strain its 


CONSCIENCE in the absence of 


Congressional authority, to delegate any oi 
its powers to 


raised 


State agencies. 
be en 
Sec 


following question has never 


under the cession provisions of 
tion 10(a), perhaps because no state has as 
the prerequisites. Would 
constitutional for Congress to set up 
(NLRB) and then permit it 
to select another agency (a state board), to 
exercise but a quasi 
final decision of labor dis 


yet met section’s 
it be 
one agency 
not a ministerial, 
judicial function 
putes between employers and unions, employers 
and employees, and employees and unions? 
Certainly, once jurisdiction was vested in the 
State agency, an appeal could not be taken 
ruling to the NLRB The 
this particular problem, 
should be 
legislation. It is sug 
could be ob 
that which 
unemployment bureaus 


In that case, 


Irom its 
did not 
but it 
drafting 


write! 
CX alliine 
is one which consicde red il 
corrective 
that the 


tained if 


gested same result 


a procedure similar to 
established | state 
was followed standards were 


set up for the state and 
agencies was permitted when the 


met 


agencies, action 
by state 
standards wer« 


Most of the 


been 


articles on this subject have 


written by officials of state boards 


or practitioners in states having such boards 


Naturally, they are concerned with their 
" Fourteenth 
" WERB v 

LABOR CASES 

491 (1950) 

* Cited at footnote 12 


* Cited at footnote 2 
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Annual Report, NLRB (1949) 
Plankinton Packing Company, 17 
1 65,595, 338 U. S. 953, 70 S. Ct. 


own yroblems There are 
I 


and two territories which hav 


What is to be 


ot jurisdictions 


boards. done in the majority 


which have no state 


boards ? 
Federal pre-emption 


the 


s not exercised against 
State boards, it ath against the 


states themselves A lat a more 


Section 10(; vill solve the problem 


only 


liberal 
Bi 

agencies partially 

demand tor amendment ot 


Lhe 


re a 
Section 10(a)? 

Labor-Management Relations of 
Congress, in Report No 
15, 1948, did not favor an 
vould 


Joint Committee on 
he Eightietl 
March 


“which 


t 
O86. dated 

1 

I 


ment 


amen 


permit inconsistent regulations and 
as many 


states 


different policies as 


] 


having labor relations a 


The same committee, in a supplemental 
NLRRB’s 


| 
retusal Of jur 


report observing the industry-by 


industry made an 


legislation along 


isdiction, 
indefinite uggestion for 
the lines of a combination of the number 
of employees in and the 


ber ot 


an enterprise num 


interstate sales it made as the basis 


for jurisdiction 

In the Eighty 
report on H. R. 2032 called for 
the entire Taft-Hartley Act including its 
amendments to the NIRA Whe 
report on the bill opposed uch repeal, 


first Congress, the n 


ayority 


rep al of 


minority 
but 
need for changes in the law 
It enumerated six types of chan; but did 


m ti 


recognized the 


not touch upe question of concurrent 
jurisdiction, ) 1 tion being 
upon . the N] 
dec lined 

Senator Robert \ laft, also recog 


the need Ol ange ul 


con 
ferred RB ex 


pressly 


SsuCcCce sstully 
ng amendment 
Board 


ate agency ot 


may, by agreement 


any State 


tory, decline to assert jurisdiction 

uthorize such State or Territorial Agency 
jurisdiction over, labor 
labor 


controversies cor 


to assume and assert 


disputes or unfain practices ¢ 


tions of rceingg re 


tion, which affect commerce, tn at 


(other than mining, manufac 


d transportation 


munication al | 


predominantly local in charact 


Until the Garner decision, 


of pre-emption attracted very 


Only tho pre 


either o t i labor or 


interest 


ested 


tessionally inter 


manage 
Cited at footnote 7 
Fifteenth Annual Report, NLRB (1950), p 
167 

* Garfinkel 
and State 
October 


‘The Conflict Between 
Jurisdiction Labor Law 
1950, p. 1027 


Federa 
Journal 
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The United Tailoresses of New York, 
a trade union for women only, was 
formed in New York City in 1825. 


—Department of Labor 





have previously underst 


the question When 


Second 
Garne) on was handed down, mu 


; empt trom 
public t\ vas given to the case, and the 7 


public press announced that it would be 
matter meriting the interest of the Adminis 
Subsequently, the Administration 

laft-Hartley Act 

mal powers to the 
amendment, together witl 

amendments suggested to the Eighty 
ongress by the Administration, was 
ral back to committee. This 
to the Laburnum decision 


as a tremendous setback for orga! . 
was to reguilat 
ized labor, the extent of which may develop 


near future. Whether the Adminis 
tration is in sympathy with the principles 


cerning Wages, 

conditions, Much 
} arisen has beer 
of the Laburnum case, or teels that it 1s < . 
affecting interstate commere 


not a fair restriction upon organized labor, 


has not as vet been made known. With a 
be commerce a more 
) 


were “placing a substantial 


out taking sides on the question, it can 
1 1 1 be possible, 
said that extending the right of the states 


mined upon 


] ! 


to act in the present political climate would | 
, WIPO S ant 
benefit management Practically all state em] _ in ' 
} , 1 articular employer, witl 
legislation since tl laft-Hartley Act has Pa@rtrcwar em 


ard set in both instar . 
restricted organized labor ard se : dicaiatasstaide 


a fact that al 
At the present time, there are 17 states 
“right to work” statutes. Many 


enacted other islation which 


ployment 


feels is detrimental to it 
a matter with which C oneress 


ild concern itself in enacting legislation 


eliminate the “‘n ‘ land in labor 


al anarcl 
portant »| oO I law 
should be 1 y recognized 
people hould be expressed, anc 
legislation should be enacte« Peds 
either management or labor should u ‘ a 


oppose the necessary cl 


difficult to sus 
both industry 
must yi to public pre 


be remembered that both the Wagner and 


Taft-Hartles Acts resulted from publi tance 


demand yeneral counsel 


g suggestions are offered \dmiunistratively 


- 
| ter ould not 
he initial change to be vstem | 


about should be a redefinition of, o (Continued on page 773) 
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Contract-Bar Extension 





and the Narrowing of the Schism § D« 


THE CONTRACT-BAR RULE HAS HELPED TO STABILIZE LABOR-MANAGEMENT 
RELATIONS, BUT IT HAS RESTRICTED THE STATUTORY RIGHT OF WORKERS 
TO FREELY SELECT THEIR OWN BARGAINING AGENTS, SAYS THE AUTHOR 





| ths H the original and amended Na 

tional Labor Acts 
the principle of majority representation, Un- 
der both acts, a which 


has the support of a majority of the workers 


Relations embody 


labor organization 
certified as 
workers in that 
National 


workers 


in a bargaining unit is to be 
the representative of all 
Karly in its history, the 
Board ruled that 


representatives at 


unit 


Labor Relations 


could ( hange bargaining 


any time—even in the face of an existing 


contract.’ This position was soon abandoned 
entation elec 


lifetime 


and the principle that a repre 


tion would not be held during the 


of a contract was enunciated.? In order to 


promote stability in industrial relations, the 
Board embarked upon a program of limiting 
In developing 


sought 


the free choice of workers 


this program, the Board ostensibly 
a workable COMPromise which would balan ec 


the need for both stability and free choice 


The 
tract 


known as. the 


general principle that a valid con 


would bat an election came to he 


“contract-bar” rule It was, 


of course, amplified and qualified. One of 
important qualifications was the 
Workers within a unit 
who abandoned their bargaining agent might 
W he I the 
Board 


election would 


the most 


“schism” doctrine 


turn to a second umton second 


wnton appeared before the with a 


petition tor recognition, an 
be ordered to resolve the question of repre 


sentation de Spite the existence of a contract 


Veu England Transportation 
NLRB 130 (1936) 

National Sugar Refining Company of Neu 
Jersey, 10 NLRB 1410 (1939) 


Company, 


766 


] 


lhe schism doctrine has also been qualified 


and amplified 


In developing the contract-bar rule and 
the Board has followed 


While the 


“extended,” the 


the schism doctrine 7 


a definite pattern contract-bar 


rule has been schism doc 


trine has been “narrowed.” The conse 


quence of these simultaneous developments 


has been to protect the incumbent union, 


discourage raiding and promote stability 


At the same time, the free choice of workers 
The 
; 


choice seem to have 


has been curtailed twin objectives of 


stability and free been 


telescoped into emphasis only on the former 
\n appraisal of this emphasis can be made 
} 


only atter the facts have been established 


Contract Duration 
The Board 


certain tests before it could bar an election 


insisted that a contract meet 


Paramount in establishing the validity of a 


contract are these requirements: It must 


be in writing and signed by the 


it must contain substantive terms 


otf employment: and it must 


the union exclusive recognition.* Thi 
has usually 
bar wl one 


rejected an alleged contract ¢ 


xr more of the prerequi 


\ case decided in 1954 « 


f a policy which 
some of the previous requirements 


case, the Board ruled that a c 


ntract terminabl 


3ernard Samoff and Harold X. Summers 
Disaffiliation Labor Law Journal, May, 1950 
pp 585-590 
* NLRB, Bleventh Annual Report (1946) 
‘NLRB, Seventeenth 
p 38 


p. 13 


Report (1952) 


Annual 
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Doctrine 


will 


} 
election 


will 


al 


at by either party 


V¢ 
\ 


an 


Board rule d tl 


“reasol able via 


1930's. 


mtr. ane 


vould 
1 
litetime one 


] 


( 


frequently bar election 


1940's. 


uration 


In the early 


1945 


1 
Tt 


urther extended in 


considered Cast 


all 


de Mol 


lilat 


necessat 


bec ATIC 


TY 
Phe 


Board ruled tl 


® Rohm Haas Company, 108 NLRB, N 


(1954) 


NLRB 


d 


Report (1945) 
19-20 An analytical discussion of this are 
available in Herbert J. Lahne’s ‘‘The Durati« 
of Labor Agreements and the Contract Bar D« 
trine of the National Labor Relations Board 
5 Syracuse Law Review 146-162 (Spring, 19 
’ Milton C. Taylor, ‘‘Representation Procee 
ings and the New Long-Term Contract 
Law Journal, July, 1952, pp. 466-467 
* Owens-Illinois Pacific Coast Company 
NLRB 990 (1941) 


Tenth Annual 


4 


Contract-Bar Extension 


t 
Al 


vi 


Labor 


| 


need d 


} 
FAT cic ad 


vas 


oard adopted a ne 


1} 
reasonavieness oO 


! 


two-year period 


simply whether 


1 Worsted Company, In 
1395 (1945) 
Reed 


rbridde 


) 


? 


( 
> 


p Roller Bit fompany, 7 NLRI 
(1947) 


j 
General Motors Corporation, 102 NLRB Je 
115 (1953): Allis Vanufacturing Com 
pany, 102 NLRB, No. 116 (1953) 

‘General Motors Corporation 
Plug Division, 102 NLRB, No. 124 

‘Bendix Aviation Corporation, 
114 (1953) 


i 
Chalmers 


( 


A, ¢ 
(1953) 
102 


) Spark 


NLRB 


" 
NO 








The author wishes to acknowledge 
the critical assistance of John A. Hull, 
Jr., of the NLRB in Cleveland. 





dicate that a substantial portion of the in 
was covered by long-term contracts.’ 


contract in the 


5 


dustry 
For 
abrasive-products 


example, a five-year 
industry 
after substantial 


And, in a 


majority 


was declared 


reasonable only evidence 


CAaSs¢ decided 


of the Board 


was introduced.” 

in August, 1954, a 
held that a three 
tion industry 
\ study made by the 
Statistics on 


contract in the avia 
duration 
Labor 


year 
reasonable 
Bureau of 
aircrait in 


was ol 


contracts in the 
widespread use of long 
Chairman 


completely 


dustry indicated 
contracts The dissenters 


and Member 


terin 


Farmer Rodgers 


rejected the test of re asonableness enuciated 


in early 1953. They argued that the Board 


should adopt a flat two-year rule without 


any ex¢ eptions.” 


Renewal and Modification 


Phe Board has ruled that an automatically 
renewed contract has the same status as 
signed contract and acts as a bar 
to an election. After the oft-quoted Mill B 
1942, the would 
an election if the rival 
presented its claim before the 
renewal date.” Additional 
petitioning developed 
limited the 
supported claim for recognition made to an 
must be followed by a petition 
the Board within ten days, or a 
time would bar 


a new ly 


case 1n renewed contract 


union had 


automatic 


not bar 


governing 
otten 


rules 
were which 


claims of rival unions An un 


employer 
filed 


contract 


with 
negotiated at any 
The question has arisen as to 


an election.” 
what constitutes a claim on the employer for 
recognition. Despite dissenting opinions by 
Member Murdock, the Board has been liberal 


in its requirements. In one case, a telephone 


call to the employer indicating an intention to 


 Kerstetter Silk Throwing Company, 103 
NLRB. No. 29 (1953); Continental Bus System, 
104 NLRB, No. 78 (1953); Supreme Sunrise Food 
Exchange, Inc., 105 NLRB, No. 138 (1953) 
Joseph Aronauer Inc., 106 NLRB, No. 243 
(1953): Duncan Foundry and Machine Workers, 
107 NLRB, No. 76 (1953) 

4 Carborundum Company, 105 NLRB, No. 16 
(1953) 

" Republic Aviation Corporation, 109 NLRB 
No. 89 (1954): See also Coil Winders, Inc., 109 
NLRB, No. 120 (1954) 

*® 40 NLRB 346 (1942). 

"General Electric X-Ray Corporation, 67 
NLRB 997 (1946) The petition need not be 
filed if the claim of the rival union was sub 


768 


petition for the unit was deemed adequate 
notification.” 

1946, 
would protect the 


after the 


In a series of three cases in 
the Board indicated that it 
extension of contracts negotiated 
automatic renewal date, but before a rival 
petition filed." Previously, a 


petition was accepted if filed after the ex 


union’s was 
tension agreement was reached, but before 
the expiration of the original agreement.” 
The effect of 
the incumbent union’s contract precedence, 
provided it was prior to the 
filing date of the The 
such even if the 


these decisions was to give 


negotiated 
petition contract 
Vas given precedence 


petition was filed on the same day the 


contract was signed.” 


“mechanics” of peti 


Another change in 


tioning for an election was made when the 
objectives of See 
Taft-Hartley Act 
60-day 


existing 


considered the 
(8)(d)(1) of the 
requires a 


Board 
tion 

That 
terminate or 
When notice 
tiate a contract within the 60 days, a peti 


tion by 


section notice to 


modity an contract 
is given and the parties nego 


the execution of 
The 


will be dismissed even if it is filed 


a rival union afte 


the new contract will be dismissed 


petition 


before the automatic renewal date of the 


expiring contract and prior to the 
date of the effect of this 


ellective 
new contract.“ The 
decision forces the rival union to present the 
petition even sooner than had been previously 


required, Otherwise, the newly negotiated 


contract might bar an election 


} 


Established unions sought to avoid chal 


lenges by rivals, and frequently extended 


the term of their contracts substantially in 


advance of the contract’s automatic renewal 
The Board termed this 
1 


practice “premature extension,” and refused 


or termination date 


to recognize the newly extended contract 
as a bar. li 
mitted, 


prepetuated indefinitely 


such an extension were pet 


a bargaining relationship could be 
Employees would 
from changing bar 


thereby be prevente d 


foundation 
1005 


recognizable 
Company, 72 NLRB 


Stantial and had a 
See Acme Brewing 
(1947) 

*® Associated Food 
NLRB, No. 86 (1954); Essea 
102 NLRB 332 (1953) 

‘ Northwest Publishing Company, 71 NLI 
167 (1946); Mississippi Line Company, 71 NLI 
472 (1946); Greenville Finishing Company, 
NLRB 436 (1946) 

2 NLRB, Twelfth Annual Report (1947), p. 12 

3 Laycob Hat Company, 107 NLRB 213 (1954) 

* DeSoto Creamery and Produce Company, 94 
NLRB, No. 229 (1951). See discussion in NLRB, 
Sixteenth Annual Report (1951), p. 79. 


Distributors, Inc., 109 
Wire 


Corporation, 
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gaining relationships, it they wished to do 


so, at “predictable and reasonable intervals.” 
To preserve worker freedom of choice, the 
Board began to 

i 


presented with a petition in a unit in 


order an election when 
which 
the contract has been extended prematurely, 
provided the petition was timely filed othe 
In June, 1949, the Board ruled that 
a prematurely extended contract would not 


election, 


Wise 


immediately open the unit to an 
and that the 


a bar until it expired 


original contract would act as 


Only one exception to the revised pre 


mature-extension doctrine has been an 
In that case, the 


participated in 


petitioning unior 
the ex 


nounced 
had 
tended contract and had adopted the benefits 

Under 
held that the 


an election 


negotiation ot 


of the new contract these circum 


extended 
In July, 


decided which 


Stances, the Board 
contract was a bar to 
1954, 
indicated that the extension do 
modified in the future. Char 


wants to abandon the doctrine 


a number of cases were 
premature 
trine may be 
Farmet 
entirely, and is joined occasionally by Members 


Murdock or 
exceptions to the doctrine 


man 


wish 
The 


changes suggested serve to emphasize stabil- 


Rodgers, both of whom 


to make 


ity at the expense of worker freedom of choice 

W hat 
parties modified a contract during its term 
\; first, the Board insisted that the 
within the confines of the 


was the Board’s policy when the 


parties 
Stay reopening 
clause It the 
broad, the Board might upset the 


will.” A 


ms not specif 


reopening clause was too 
contract 
as being “terminable at collateral 
avreement to deal with probl 
cally 
would 
The 
pany case™ in 195] 


Supplemental wage increases nes 


mentioned in the original agreement 
unit open to an election 
Western Ilectric Com 


altered this approac li 


throw the 
decision in the 


otiated well 


in advance of the Wage reopening date 


issue ‘These increases were neg 


were at 
tiated in an atmosphere of increases in the 


and a possible government 


The 


the revised agreement, 


cost of living 


wage ireeze Board refused to upset 
re and permitted it to 
act as a bar. Unions and managements could 

2% Wichita Union Stockyards Company, 40 
NLRB 369 (1942): Memphis Furniture Company, 
51 NLRB 1447 (1943); Don Juan Inc., 71 NLRB 
734 (1943). See NLRB, Highth Annual Report 
(1943), p. 49 

® Republic 
(1949) See 
(1949). p. 24 

“ Raytheon Manufacturing Company, 98 NLRB 
785 (1952): and 98 NLRB 1330 (1952) 

* Kennedy Van Saun Manufacturing, 108 
NLRB, No. 226 (1954); North American Avia- 
tion, Inc., 109 NLRB, No. 44 (1954): Sefton 
Fibre Can Company, 109 NLRB, No. 64 (1954) 


Steel Corporation, 84 NLRB 483 
NLRB, Fourteenth Annual Report, 


Contract-Bar Extension 


tlten modity a contract without having to 


that a 
relationship 


fear rival union would upset the 


} 


However, an extension of the 


. ; 
term of a contract could raise the issue ot 


premature extension 


Illegal Union Security Pacts 


The Board has held that any contract 
purposes of the act 


\fter 


number of cases 


which contravenes the 


cannot be a_ bar to an election 


the laft-Hartley Act, a 


involving allegedly illegal union = security 


pre sented to the | 
Krause Milling ¢ 
reversed a previous decision * 


per IK «l 


agreements Joard 


rhe 


Case 


were 
ruling in the mpany 
requir 
for employees who were 
ettec 


Chereatter the 


a 30 day grace 


already members of the union on the 


tive date of the contract 


30-day grace required 


period 
applied only to nonmembers worl 
ers Although the 


reading of 


' 
reversal 


based pri 


! “ 
marily on a re intent ol 


Congress,” there was evidence of a concern 
, 


it stability rather than free choices 


lhe requirements for union security clauses 
other areas In one 


Ily violated th 


were relaxed in twe serie 


of cases, the contract admitte 


statutory requirements in not providing for 


a 30-day period for nonmembers to 
However, the Board pointed out that 


there were no nonmembers when the 


race 
jon 
con 


tract was executed, and the deficiency, there 


fore, was academi The petitioning union 


was employing this “technical and legalistic” 
argument to disturb a peaceful and harmonious 
relationship under an existing collective bat 


contract NH oard refused to 


raining 


apply this narrow i representation 


case, and permitted the defective c¢ 


act as a bar.” The second series 


involved security agreement 


igned before the 


union 
contracting 
mmpled with the filing 
date of 


union has 


requiremect 
The effective the contract 
was deferred until the omplied 
nde these circumstances 
Board indicated that the « 
a a bar In subsequent 
United States Steel Corporation, 109 NLRB, No 
65 (1954) National Foundry 
NLRB, No. 66 (1954) 

'Francis B. Conrad 
and the Disaffiliation 
Conference on Labor, 
(1951), pp. 420-421 

"94 NLRB 54 (1951) 

97 NLRB, No. 75 (1951) 

? Worthington Pump and Machinery Corpora 
tion, 93 NLRB 527 (1951) 

‘Regal Shoe 
(1954) 
(1954) 


Company, 109 


‘The Contract-Bar Rul« 
Fourth Annual 
York University 


Cases 
New 


Company, 106 NLRB, No. 165 
Young Motors Inc., 106 NLRB, No. 224 
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that the contract would 
union 


date of 


clear 
if the 
effective 


Board made 


act as a bar were in compliance 


on the the contract 


The Schism Doctrine 
The 


automobile workers’ split in 1939 
the the 
ordered an resolve the issue of 
the CIO and AFL 
the was 
“In the absence 
the 
sulting from the split in Local 365 and the 


had its roots in the 
Despite 


schism doctrine 


existence of a contract, Board 
election to 
representation between 


factions, Justification for election 
express¢ d in these words 
of such a determination contusion re 
reiusal to negotiate 


labor 
indefinitely delay all collective 


Company's consequent 


with either competing organization 


may bargain- 
Company and its em 
although not so 


And the 


doctrine 


ing between the 


ployees.’ Similar splits, 


continued to occur 


this 


spectacular, 

Board consistently 

during the 1940's.” 
Phe Board alway: 


collective 


applied 


“formal 


action” on the ve ( Hie di 


require d SOm¢ 


satisfied group before ordering an election 


Evidence of signatures on authorization 


a rival union was not sufficient to 


formal collective 


cards 
tablish 


ally a motion to dis 


action Csener 


: 1 iffiliate trom the in 
cumbent union and join a second international 


would have to be made and passed 
local It a 
failed to ve for the motion, the Board 


election Ho 


union 


at a meeting of the majority 


would not order an vever, a 
disafhliation did not at 
j 


mayoritv vote tor 


matically guarantee an election 
“wishes” 


t always thie 
Board’ 


n its oft-pronounced f 


key to the 


a substantial doubt as to tity 
the 


will | 


te 


tatives rt thie employees 


represel 
i 


bargaining unit election 


ordered.” (other 


exists, an 


factors, as well as em 


plovec wishe s, he Ipe d to determine whether 


a “doubt” existed The activities of the 


contracting union and the attitudes of the 


‘NLRB, BHighteenth Annual (1953) 
pp. 15-16. See Arvin Jndustries, 104 NLRB, No 
12 (1953): Polk Brothers Furniture 
105 NLRB, No. 37 (1953); Aveo 
Company, 106 NLRB, No. 174 
Leather Dry Company, 106 
182 (1953) 

> Brewster Aeronautical 
NLRB 1024 (1939), p. 1027 

”“ See National Tea Company, 35 NLRB 34 
(1941); Brenizer Trucking Company, 44 NLRB 
810 (1942); Gelatin Products Company, 49 NLRB 
173 (1943); Brightwater Paper Company, 54 
NLRB 1102 (1944); Foley Lumber and Export 
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Report 


Company 
Vanufacturing 
(1953); Grand 
NLRB, Ne 


Goods 


Corporation 14 


employer were often important 


tracting union continued to function 
the employer continued to deal with it, 


Board might hold that no “doubt” 


The expulsion of 
the CIO in 1949 


extensive use of the schism 


existed 


left-wing trom 


1950 foresh 


unions 
and adowed 
split occurre d 
Workers, bu 


unions also 


most publicized 
United Electrical 
other expelled 
in the CIO 
Was presented 


remam 


As a result, the 


based on 


tions 
to one writer, 
interp! 


Board 


order to 


etatr 
Secin¢ d 


tavor 


seermne d ti 


» bring them under 


The Board's 
ri counter to tl 
temporar\ liberalization 
tring represented only 
the necessi 
be expec 
neutral 


rhyt 
rig 


tormer contre 


Moreoy 


complete bre 
vitl the 


stances, the 


employer 
minority wo 


no Cit on Was necessary 
‘ 


dismissed the petition 


(1946) Jasper Wood 
(1947) 


NLRB 1306 


NLRB 73 
Inc., 72 
footnote 3 pp 
Corporation, 49 


Corporation, 70 
Products Company, 
’ Article cited at 586-587 
a Electric NLRB 1030 
(1943): De Bardeleben Coal Company, 51 NLRB 
1412 (1943) Elwood Machine and Tool Com 
pany, 61 NLRB 1618 (1945) 
’William J. Isaacson, ‘‘The 
International,”’ Fifth Annual 
Labor, New York University (1952), p. 430 
” See cases cited in the article cited at 
note 39, at note 29, pp. 430-431 therein 
“ Harrisburg Railways Company, 94 
1028 (1951) 


OaAVE 


Local and the 
Conference on 


foot 


NLRB 
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r election | 
Board indicated that “it had bec 


hat this exceptior 
[the 


an application, become 


bar rule schism doctrine 


oad 
ranted means of circumventing th 


c requirements to ¢ stablisl 


laid down in subsequent cases 


new requirements went 
years bet libers 


in 1950 


employed in the 


tion ot doctrine OVE’ miu 


he not ied in advance that question 


discussed at a meetin 


taker 


disathliation will be 
disafthliation 
regular without 
the Board will not order 
| 
l 


i the vote on 
meeting 
ment, 


kxactly what constitutes adequat« 


on?’ Recognizing the informal nature 


1 ' , ' as 
lationships, the Board has been 


I 

] } 

hocal UNION re 
l 


iberal in its requirements, A notice on the 


company bulletin board, handbills o1 
44 


oral communication has suttced 


disaffiliation meeting must 
and ( 


\ny 


the auspices 


Harold Corsini, Pittsburgh Photographic Library 


Here is a critical step in the manu- 
facture of glass blocks. Two identical 
half-blocks are fused together. In 
this brand of block, Suntrol, a pale 
green fibrous filter is sealed into the 
center of the halves. See page 782. 





cumbent union 


petitioning 


union tot 


raise sufhicient doubt 


the schism to bar an election 


ance of an international representative of 


the petitioning union is generally accepted 


+ t 
I { 


there was 


as ¢ vide nce 
also Cx 


| hie 
amination of the 
the 


there is 


reverted to a closet 
of the incumbent 
the | 


that 


Board 
activities 


union and employer alter alleged 


evidence thie 


schism li 


4s "1 
ready, willin 


union stands 


administer { ntract,” the 
contract despite 
“legit 


imacy” ie disafhliation vote 


employ ) ues to deal 


| 
Board ill 

evidence thi 
functioning 


aginau ‘urniture Company, 97 NLRB 


31 (1952) 
Pepsi-Cola Buffalo Bottling Corporation, 1017 
I (1954) Budd Company 107 
Allied Container Corpora 
(1952); Leu 


19 


90 : ttes & Son 
96 NLRB 775 (1951) 
‘American 


Inc., 104 NLRB, No. 2% 
Foundry and Ma 
123 (1953); / 
101 NLR 


‘orporation 


Factories, 
Fork 
NLRB 


OmMpany, 


(1953); South hine ¢ 

rankl 
3, No. 49 (1952) 
7 NLRB, No 

3, No. 120 (1952) 
No 13. (1952) 
149 (1952): led 
NLRB, No. 7 
NLRB, No 


106 


pany 104 No 
Throwing ¢ 
” Rex Curtain ( 
): Boyle-Midway, 97 NLR 
Industries, 99 NLRB 
Vitchell, 101 NLRB, No 
Stock Company, 105 
Vatles Company, 105 
Barton Distilling 


t 
) 
I 


Loroco 
Dennis 
Paper 
(1953) Lewis 
134 (1953) 


eral ( 


Company, 


Contract-Bar Extension 


pany 


rcne 


isin §S 


tenimng 


Weatherhead ¢ 


(1954) 


ompany 


Steel ¢ 
Continental 


Viss 


ngs Company 


ast 
outhern 


on f 


ippliance 
» (1953) Dick B 
1954) 


1¢ 


his doctrine 


9” Some extent 
Hiarvester 


ternational ym pany 108 


Zine ( 


three 


No. 91 (1954) Vew Jersey om 
108 NLRB, No, 23 
al Electric 


» 183 (1954) 


9 NLRB 


(1954) ind in 


OMmMpany ise 


108 








The estimated population of the 
United States, including armed forces 
overseas, was about 162,947,000 
on September |. 

—Bureau of the Census 





The 


interpreted as 


duration 
1949, as an 
Wagner 
More specifically, it was argued that 
long before the ‘Taft-Hartley Act, the 
Board began a gradual movement to the 
“right.” Overlooked in the 
the extension of 


contract 
July, 
from the 


extension ol was 
early as 
example of the “retreat 


Act.” 


analysis of 
a contract’s duration was 
the actual strengthening of particular unions 
Indeed, the need for 
portant motivation tor 


stability was an im 
five-veal 
agreement in the automobile industry. Walter 
nited Auto 
strengthen his 


the histori 
Reuther, president of the l 
Workers, 
position within the union.” What was sa 
rificed im the extention of the 
freedom of 


needed time to 
contract’s 


duration was the workers to 
change the if bargaining agents 

doubt 
long-term 
NILRB’s 
agreements in 
short 


C. Taylor wrote 


Serious concerning the advisa 


bility of a contract was made 


before the decision on the five 
1953 


contract 


Arguing tor a 


Milton 


yea 
“relatively period,” 


“Tt can therefore be said that a collective 


bargaining agreement ‘enforced’ ot 
‘artificial’ 


in the absence of 


gives 


stability; it is an armed truce 


the ‘real’ stability which 
comes from mutual coooperation and under 
then, that if the re 


stability are absent in 


standing. It follows, 


quirements for ‘real’ 
a contract with a duration of one year, they 
are, cateris paribus, also absent in a five yeat 
contract: the duration of the contract only 
hold the status 


‘| here is no 


longer 
‘real’ 


quo ior a 
in. the 


serves to 


period increase 


stability occasioned by merely lengthening 


the term of the agreement; rather, there 1s 
likelihood of a diminution, in that the parties 
with conditions of 


live many 


without 


are force d to 


an agreement adjustment for a 
longer period of time.” ” 

feared by 
adoption 


concept 


extent, the dangers 


allavyed by the 


To some 


‘| aylor have bee n 


of the so-called “living document” 

” Julius and Lillian Cohen, “The National 
Labor Relations Board in Retrospect,"’ 1 Jndus- 
trial and Labor Relations Review 648-656 (July 
1948) 

” Fredrick H. Harbison, ‘‘The General Mo- 
tors-United Auto Workers Agreement of 1950,"’ 
58 Journal of Political Economy 404-405 (Octo- 
ber, 1950). 

" Article cited at 
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footnote 8, p. 473 


ot a contract Neverthele SS, a Management 
representative indicated misgivings concert 
long-term contracts. It 
that 
“one-way 


over, reli 


ing the was antici 


pated these contracts would becom« 


streets” for management. More 


tionships between management 
and unions were said to have deteriorated 


when management officials refused to make 


the changes requested by the union 


Few will quarrel with the Board’s attempt 


to aid right-wing union attacks on left-wing 


unions, However, the Board permitted the 


schism doctrine to be extendec generally 


thus allowing many unions to employ the 


doctrine to gain an election, The departure 


from the previous doctrine required rem«¢ 


dial action, and the Board quickly supplied 


the remedy The tests to be employed for 


' 
| 


the “legitimate” unions make it clear 


schism must be a “spontaneous re 


rather than an “engineered raid.” 


tests are too 


It is possible that the 
exacting. The 


mew 
otficers of a contracting unton 
may retuse to entertain motions to disafhli 
ate Armed 


mentary 


with a knowledge of parlia 


procedure, they may thwart the 


wishes of a substantial minority, or even a 


majority Ot greater significance 1s the { 


sibility of maintenance of a nucleus of 
supporters to enable the union to continue 


functioning as the bargaining agent B 


continuing to deal with the incumbent union, 
the employer may aid in conveying the im 
that the contracting still 
Perhaps the soard could have 


accomplished more by 


pression union ts 
functioning 


merely returning 
doctrine Fat 


] 


its “confusion of identity” 
more flexibility would have been retaine: 


Spelling out the 


requirements for schisn 
incumbent and 


to ¢ 


has served to alert both 


challenging unions on how onduct then 


selves to attain thei respective ends 


The “special schism” doctrine 


for locals of expelled unions is an 
to the 
tion tor it 

| 


Board’s general poli \ 
lies in the desire of 
to do its share in the current 


Indeed Member 


open all left-wing contracts 


Wal 


munisni ; Rodgers 
to election 


the basis of “broad 
other 


social policy 
members of the Board have not beer 
impressed with Member Rodgers’ concern 


1 
his proposal 


and have not seconded 
Management Association, Person 
146 (1952), p. 17: No. 153 (1953) 
pp. 40-48. Cf. management and jabor attitudes 
expressed in 1949, in W. S. Woytinsky, Labor 
and Management Look at Collective Bargaining 
(New York, 1950), pp. 37-42 
* See his opinions in /nternational Harvester, 
cited at footnote 48; and New Jersey Zinc Com 
pany, cited at footnote 48 
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Strike activity in 1953 was lower 
than in most postwar years when 
measured in terms of total idleness 
[28.3 million man-days] but rela- 
tively high as measured by the num- 
ber of stoppages [5,091]. 

—BLS Analysis of Work Stoppages 





laken together, the extension 

bat and the narrowing of the sch 
trine strengthen existing bargaining rela 
ti nships Long term contracts are encouraged, 
these 
stability 
interpretation of the schism doctrine 
it unlikely that 
dered except in the left 


' 
recent views of Chairman 


’ 


and many issues regarding contracts 


are decided in favor of The new 
make $ 
elections will be or 


locals 


Farmer on 


many 
Wing 
doctrine indicate 

to be 
Perhaps the 


accelerated as the “ne 


premature-extension 
stability will continue emphasized as 


emphasis 


a Board objective 
ly 
Li 


tv will be 
Board” becomes more 

Neve 
of stability at the expense ot tree ¢ hoice are 
Before 
on the long-term contracts and permit some 


yn stabi 
oriented to its work 
rtheless, it 1S possible that the gains 


illusory management began to vield 


labor unions and workers were 


WW he nN 


relations 


revisions, 
management did not 
deter 


dissatisfied.” 
vield, 
orated It has 


managements are not 


to have 
further 
satisfied 

small craft 


may be unwis, 


were said 


be en 


contracts.” Freezing 
plant-wide units 


verwhelming desire of these 


somew! 
reased 


problems of tl 


Che labor movemet 
stability through tl 
\n argument can b 
ultim: 
Nevert 


federations to 


Ww rkers vill 
program,” 
two 
Sive agreement ind 
all workers, in tu 
period of 


continue to encourag 


stability 


among the various 
Whiether the NLRB 
program oft 
for debate The 
t 


to select 


emphasizing stability 
Statutory 
a bargaining aw 


culated by NLRB polici 


emphasize stability 


Little evidence as to the 


industrial 


1 
actual impact on 


relations of long-term contracts 


is available An indication that gan 


stability may be overemphasized 


interred from a study of the length 


tracts signed during the early mon 


1954, 


one-year} 


over 70 per cent ot which were 


term.” Despite the widesprea 


given the long-term 


1950's, 


publicity 


contracts am 
the early a substantial percentage ot 
evidently 
Moreover, little 


causes and results of raids 


unions and managements prefer 


the one-year term is known 
about the 


successful or 


either 
unsuccessful. Until we have 


a clearer kn wwledgc ot the fact policy 


l [The End] 


making will be difficult 





FEDERAL PRE-EMPTION COMES OF AGE IN LABOR RELATIONS— 
Continued from page 765 





problem. It could be handled at the regional 
or local office level after the toard issued 
appropriate regulations and policy directives 
(Once ¢ fixed the bound 
the NILLRB’s jurisdiction, it should 


its obligation to 


ONnLress 


implement e1 
appropriation 

large to 
administer tke lav 


‘ Priize 
reement of the act by 
budget sufficiently enable 
Board to fully 
‘l/nited States News and World 
October 10, 1952, pp. 68-69 

>American Management Association publica 
tions cited at footnote 52 

*“iWarry A. Millis and Emily Clark Brown 
From the Wagner Act to Taft-Hartley (Chicago 
1949), p. 144 


Report 


Contract-Bar Extension 


| 


It is submitted that amendment 
NI R \ and | MRA as St 


t] shy 


eliminate most he 


Bethlehem 


retain 


arisen since the 


the same. time, sufficient federal 


control over Jabor relations without undue 


encroachment upon state sovereignty, 


[The End] 


Joseph Krislov, ‘‘Everybody’s Stake in the 
No-Raiding Agreement 
February, 1954, pp. 85-86 

* See footnote 57 
* Employee 


Labor Law Journal 


Relations 
Foreman’s Institute, Inc.) 


Bulletin (National 
March 3, 1954, p. 1 
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Compulsory Arbitration in Indiana 


THIS IS AN ACCOUNT OF THE INDIANA ATTEMPT TO KEEP LABOR PEACE 
IN THE STATE'S PUBLIC UTILITY AND TRANSPORTATION INDUSTRIES FROM 


1947 TO 1951, 


WHEN THE STATUTE WAS HELD UNCONSTITUTIONAL 





The data for this article came largely 
from the records of the cases con- 
tained in the files of the Indiana 
State Department of Labor and inter- 
views of union and company officials. 





Indiana legislature estab 


arbitration of 


N 1947, the 
compulsory 
disputes in the public utility and transportation 


lished labor 


industries in the state. This act was used as 
a means of settling disputes in these indus- 
1947 to 1951, when it was de- 
clared unconstitutional by a 
court in Evansville, Indiana.’ 


decided in the four years 


tries trom 
circuit 


cases 


local 
Nine 
were when the 
These cases involved two 
local transit 
electrification utility. 


analyze the 


act was in use. 


telephone companies, three 
rural 


attempt to 


firms and one 
This article 
Indiana statute and the cases decided under 
it. The Indiana experience may be valuable 
if there are further experiments with com 
pulsory arbitration in other states. The 
problems and difficulties under the Indiana 


will 


law anay also add to the arguments of those 
arbitration of labor 


utility 


opposing compulsory 


disputes in the public and transport 


tation industries 

The act? contains several provisions that 
are ot mterest 

(1) It states that it is the public policy 
of the State of Indiana to facilitate the 


prompt, peaceful and just settlement ot 


‘The decision of the local circuit court at 
Evansville, Indiana, was not appealed by the 
Attorney General of Indiana. The attorney gen- 
eral evidently felt that the act would be de- 
clared invalid because of the United States 
Supreme Court decision involving a similar Wis- 
consin. statute, Amalgamated Association of 
Street, Electric Railway & Motor Coach Em- 
ployees v. WERB, 19 LABOR CASES { 66,193, 340 
U. S. 383 (1951) If the Taft-Hartley Act is 


774 


labor disputes in the public utility 


transportation industries which cause ort 


“interruption in the supply 
health, Sa 


Indiana.” * 


threaten an 
of services necessary to the tety, 
and well-being of the citizens of 
Settlement 


tion and arbitration are 


procedures involving concilia 


then specified." 


(2) If it is not possible to reach a settle 


ment through the normal 


processes oT 


collective bargaining, either the company 


or the union may petition for the appoint 


ment of a conciliator by the governor lt 
the governor decides that the dispute might 
cause the interruption of a necessary serv 
ice to the community, a conciliator is then 
appointed. If the conciliation process tails, 
a board of arbitration is appointed by the 
still dispute 


will create an emergency 

(3) The 
boards oT 
ror the 
parties to the dispute. 


governor, if he feels that the 


stipulated that the 
hold 


evidence by the 


legislature 


arbitration must hearings 


presentation ot 
When such disputes 


involve wages or other conditions of em 


ployment the legislature specified certain 


bench marks for the arbitration boards 


guide S are piven below 


These legislative 


shall establish 
employment 


rates ot 


the board 


pay and conditions of which 


are comparable to the prevalent wage rates 
paid and conditions of employment mau 
tained for the similar work ot 
workers by like public utility 

| 


Sallie Or 


ployers, if any, in the same labor 
amended to give the states greater authority in 
the regulation of collective bargaining, the Indi- 
ana act may again come in to use. The act is 
still a part of the statutes of Indiana 

Laws of the State of Indiana (1947), Vol. II 
p. 1355; Acts 1947, Ch. 341 (cited hereinafter 
as Act) 

Act, Sec. 1 

* Act, Sees. 1, 4 


Act, Secs. 5, 7 
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in “adjoin 
Another limitation is that such 
comparisons must be made within the State 
Indiana. The vards, hoy *- given 

power to determine 

*“Sarne labor market 

By ARTHUR R. PORTER, Jr. ng labor mark 
; egislature specified 

Professor of Economics, nenwage fringe benefits 
Hanover College n aime ane eri 
mployment must 
the situation in 


r-market areas 





creates sever; 


d Hammo 


ive 
ment maintaine 
same labor 
practices 
specie ally 


Sallie 


compat 


mad ) | same or similar 


Act. Sec. 10 in arbitration board could not use Chicago 
Act. Sec. 13 age rates as a basis for a dispute settlement 
Act. Sec. 5 Gary 1 board might not be able to issue a 
'The telephone company in Gary and Ham meaningful order 
mond is the Illinois Bell Telephone Companys 
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“like the same 
or adjoiming labor-market areas. None of 
the arbitration boards discussed this prob- 
but the “like” ? 
In a case involving the local transit com 
pany in Evansville, Indiana (a city of 
129,000 population), should comparisons be 
the suburbs of 
with small cities within 25 to 
nearest “like” bus com 
pany in some other Indiana city of 100,000 
to 150,000 population ? 
over wage rates paid by a rural] electrifica 


should 


public utility employers” in 


lem; what is meaning of 


made with bus lines in 
Evansville, ot 


50 miles, or is the 
If a dispute arises 
comparisons be 


the 


gives no 


tion cooperative 
made with other cooperatives or 
big city power companies? The act 


hint to the meaning of the term “like.” 


with 


Unfortunately, the legislature selected for 
the 


which 


boards criteria 
not 


guidance of arbitration 


are best for firms which are 


public utility or 
The use of local or adjoining labor-market 
method for 


transportation companies. 


wage rates 18 not a Satistactory 
settling wage disputes when there is only 
company im an Moreover, the 
tradition of bargaining, particularly in the 


industry, tended 


one arca 


transit has to emphasize 


and nation-wide 


than 


intercity, regional even 


10 


comparisons rather local area rates 


Decisions Under the Act 


The nine decided 
act, with one exception, came from the tele- 
industries. Five 
labor 
This 


conflict in 


under the Indiana 


cases 


local transit 


were the 


phone and 
of the 


putes in 


cases results of dis- 


two transit companies, con 


management-labor 
local 


centration ot 
the 
has been noted by others in their studies ot 
attempts to 


telephone and transit industries 


state regulate disputes in the 


utility industries 


The 


in the appointment of compulsory arbitra 


characteristic dispute that resulted 
tion boards involved a large group of issues 
One of the 


18 se parate 


necessitated 
board. An 
eight to ten 


telephone awards 
decisions by the 
telephone involved 


The 
minimum of 


other case 


issue? transit disputes went frum a 


issues in ome case to a 
maximum of 30 in The 


the field of collective bargain 


seven 
another disputes 
ranged ovet 
ing problems. The arbitration boards were 


faced with issuing orders on pension plans, 


” Indianapolis Railways, Incorporated and 
Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of Amer- 
ica, Division 1070 (AFL), *roceedings and 
Award, August 30, 1949, p. 11. 
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i ¢ neral Wage increases, mcreases 


job classifications, paid lunch 
workweek with 


of Blue Cross h 


duction of the 
Im pay, payment 
furnishing t 


worked 


proposals, 


tion insurance 


costs 


tion for employees who 


night, call-in pay, sick leave 


Oral testimony in several cases t 


So on 


a week or more, and the transcripts 


cluded hundreds of pages of recordings and 


exhibits. The Indiana experience bears 


his survey 


the statements of Kennedy in 
the New 
pulsory arbitration 

The 


parties 


Jersey experiments with co 


of demands with which the 
not 


number 
enter negotiations has probably 
but 
much 


compulsory arbitration 
difficut to 
dispute to 


I acl 


increased 
made it eliminate tl 
chaff 


three 


more 


and reduce the 


major issues party ww holds 


on to demands which would quickly be 


eliminated if free collective bargaining pre 
After all, the 
composed of men who are 
and the 


extra demands 


vailed. arbitration board, 


unfamiliar with 
problems, 


Moreover 


against one 


the industry’s union’s 


may grant these 
if the 
ot the 


it may be 


arbitration board rules 


parties on a number of mino1 


issues, 


more inclined to favor it on 


the major issues in order to appear to 


912 


be fair 


The 
ficulty 
In almost 
out 


other 


boards had dif 


problem 


Indiana arbitration 
labor-market 
they 


consideration 


solving the 


every Case dismissed witl 


much comparisons wit! 


employers in the labor market 
then attempted to 


labor 


Salll¢ 
interpret the term 
“adjoining” market “Adjoining” 
turned out to be a very flexiblk pt 
Che 1948 and 1949 arbitration boards in the 


interpret d 


and 
cConce 
Railways’ Cases 


indianapolis 


“adjoining” to include the cities of Evans 
ville, Fort Wayne, South 
Che shortest any ot 
cities to Indianapolis is 116 miles and the 
166 distant The 
boards in the transit and telephone disputes 


and de 


Be nd and Crary 


distance from these 


farthest is miles other 


iook a somewhat similar position 
that 
apart 


dispute 


“adjoining,” cities were as 


150 to 200 


fined as 


much as miles One of 


the Indianapolis Railways’ boards 


explained its intercity comparisons as follows 


1 


Board is of the opinion that 


must be 


. the 

the Act construed as con 

'" Robert R. France, ‘‘Seizure in Labor Dis- 
putes,"’ 7 Industrial and Labor Relations Revieu 
351 (April, 1954) 

2 Thomas Kennedy, ‘‘The Handling of Emer- 
gency Disputes,’’ Proceedings, Industrial Kela- 
tions Research Association (1949), p. 22 

% Award cited at footnote 10, p. 15 
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] 1 
tempiating reievanit comparisons 


operator rates between Indianapoli 


ther comparable cities. The Board 


nothing in the Act prohibiting the 


sideration of that kind or evidence, but 


] 


understands the Act as contemplating wage 


determination by the Board in a practical 


and reasonable manner on the bagis of evi- 


which is generally recognized as 


cle nc¢ 


| ' 
relevant to the wage issue in the particulal 

it Board 
‘ pOard 


deal.” * 


industry with which 


under the Act has to 


public utility 


constituted 


emphasize d the 
thei 
market. 


| wo boards attempt to 


find comparable cities as interpreta 


tion of One of 


an adjoining labor 


these panels, in justifying the use of rates 


paid in a city 110 miles from the area of the 
dispute, stated that the city in question was 
“an area comparable from the standpoint 


of conditions of employment, living, sur 


to large 


rounding community, and proximity 

and 

a comparable and an adjoining labor market 
» 


cities industrial activities, [and was] 


area 


stated that a city 100 
dispute 


board 
trom the 
was “the 


The second 


miles labor under con 
sideration 


the standpoint of 


most comparable from 
living conditions, sur 
and 
latter 
comparisons made were with this city 100 


dispute 


rounding territory, conditions of em 


” 16 


ployment in the case, the only 


miles from the labor-management 


in question 
Most of the 

tion of 

like or 


mony 


boards considered the ques 
context oft 


testi 


wage rates only in the 


Several times 
and 


firms 


similar areas 


was presented by unions man 


agements on wages paid by whose 


territories were contiguous with the areas 


telephone controversy 


paid by the sell 


of dispute In a 
cited 


system to its long distance 


the union rates 
operators in the 
same city, but the panel made no specifi 
reference to this union comparison. In an 
cited the 


bus 


other instance, a transit company 


rates suburban com 
but the opinion 
the company’s wage date.” The 


War Labor u ot the key 


lower paid by 


ignored 
National 


Ciassl 


panies, arbitration 


Board's 


4 Award cited at footnote 10, p. 13 
% Decision of Arbitration Board, March 28 
1949 involving Communications Workers of 
Local 146, Division No. 1 of Richmond 
Indiana, and Richmond Home Telephone Com 
pany, Richmond, Indiana, p. 7 
Decision of Arbitration Board, September 15 
involving Local 878, Amalgamated Asso- 
of Street, Electric Railway and Motor 
Employees of America and Evansville 
City Coach Lines, In¢ Evansville, Indiana, p. 8 
Findings and Order of Board of Arbitrators 
May 12 involving Indiana Associated Tele- 


America 


1949 
ciation 
Coach 


1950 


Compulsory Arbitration in Indiana 


of bus operator with comparisons 


similar cities in e same region was 


ie panel as an impo 
These 


It to understand since the act places so 


rtant rationale 


its decisions omissions are dif 


emphasis on labor-market irisons 


and opinions of the arbi 


The decisions | 


tration boards give considerable evidence 
ot the use of compromise without reterence 
to specific criteria—legislative or otherwise 


\ decision in an Indianapolis transit dispute 


stated 
“The Board, 
consideration of all of evidence 
in the light of Section 10 of the Act 
finds that there should be 
schedules as set out in 


atter full hearing 


a 6 per cent 
increase in all wage 
Section 60 of the 


contract, except as to 


fraction Terminal Building employees.” 


The board 
parisons with rates in the city 
stated that the only comparable cities were 
Evansville, Fort Wayne, South Bend, Gary 
Hammond. But there was no 
rates of the bus 


specifically ruled out any com 


involve d and 


and com 


parison of the firm in 


j 


Indianapolis with the 


The 
isolated 
tration 


cities mentioned 


decision just mentioned 1s not an 
arbi 
listed 


mto 


instance. The opinion of thi 


te lephone case” 


about 


board in a 


some vague generalities taking 
consideration the rates paid in the area for 
comparable jobs and wages in like areas, but 
no specific comparisons were indicated, The 
board then awarded the union ten cents of 
the 15 cents per hour demanded. The 


dispute 


arbi 


tration board in another transit 


denied a reduction in the workweek from 
44 hours to 40 with no reduction in pay 
and awarded a 14 to 15 cent hourly 


All this was done with no rationale 


increase 
except a 
vague reference to the adjoining labor mat 
kets of Indianapolts, 
No rates 


In a dispute involving the Richmond, 


| vansville, and so on 


were given tor the cities men 


tioned. 
arbitration 


Indiana telephone company the 


board used two cities as comparable, w thout 
their rates of pay; one was a much 
> 


quoting 


community some miles away, 


over 100 miles distant 


smaller 


and another a city 


Work 
union 


Communications 
Division No. 1 


phone Corporation and 
ers of America, Indiana 
testimony, Sec. (f) 

% Decision cited at 
testimony 

’ Award cited at footnote 10, p. 11 

*” Award cited at footnote 10, p. 18 

' Order cited at footnote 17 

Decision of Arbitration Board, April 1, 1950 
Northern Indiana Transit, Inc. and Amalga 
mated Association of Street, Electric Railway 
and Motor Coach Employees of America, Div 
sion 996, AFL 


footnote 16 


company 
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The 


cities approximately the 


same panel ignored comparisons with 
Rich 


50 miles ™ The 


Same SIZE as 


mond, Indiana, and within 


transcript of testimony in another arbitra 


makes specific reference to the 
1949 in 


Indiana 


tion case 
rates paid in cities in the 


State of 


various 
lhe board decision, whicl 


awarded the union a five-cent increase, did 


not mention one specific instance ot rates 


here was simply a state 
Haute 


Evansville, 


in other cities 
was the nearest city 


dispute 


ment that Terre 


similar to where the 
took place. The transcript indicates that the 
award placed the Evansville rates above the 


rates in Terre Haute by three cents per hour 


Fringe Benefits 
rhe 


Wake 


Indiana statute provides that fringe 


issues must be considered on the same 
None 
of the boards made any specific reference to 
this 


were 


area basis as regular wage matters.” 


legislative policy statement. Decisions 


holidays 
with pay, night-shift premiums, and the like, 


rendered on paid vacations, 


with no attempt to justify the decisions by 
practice in the 
One 


any comparisons with area 


or adjoining labor-market areas 
detailed 


Sallie 
arbitration board ordered a rather 
and specific pension plan which is summar 
ized below. It would seem to be impossible 
to base such a detailed plan on area practice 
In any no citation of any was 


case, practice 


given by the board. The company and union 
were ordere d 

(1) to enter into a separate pension agree 
ment as of the date of the 
the arbitration board; (2) 
pension plan all employees covered by the 
agreement; (3) to provide for 


award ot 
to include in the 


collective 
retirement at 65 and 15 years of service and 
payment to be computed on the basis ol 
(a) “34% of the 
the occupational group to which employee 


average annual earning of 


belongs, for the 5 immediately pre 
ceding 5/1/49, multiplied by the number of 


years 
years of service prior to the effective date”; 
and (b) “114% of the employees total earn- 
ing after the effective date. Total of a and 
b not to exceed $60.00 per month”; (4) pro 
specified for voluntary retire- 


Visions were 


ment; and (5) other sections of the ordered 
plan dealt with sickness benefits, disability 
on and off the job, and the establishment of 
a joint union-company committee to admin 


ister the plan.” 

3 Decision cited at footnote 15. 

* Decision cited at footnote 16, 
pp. 97-98 

* Act, Sec. 10 

* Award cited at footnote 10 
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transcript, 





The first federal eight-hour day law 
was passed by Congress in 1868. 
It applied only to laborers, work- 
men and mechanics employed by 
or on behalf of the United States 
Government.—Department of Labor 





It is important to note that the 
not the 
agreement but was ord 


the state 


plan was 


result of a collective bargaining 
red by an agency ot 
government of Indiana 


ordered 


issues with 


The arbitration boards generally 


or dismissed nonwage fring: 


brief, terse statements Phere as no at 


tempt to relate such problems to area practice 
kind, 
that the 
considered on the basis of prevailing practice 


Many of the 


have been 


Or any 
intended 


even though the legislature 


issues should be 


Tring 


fringe issues would normally 


“washed out” quickly, but 


ably were left in for bargaining 


in dealing with the arbitration boar 


Estimate of Act 


The experience with compulsory arbitration 
utility 
and transportation industries was limited to 
1947 to 1950 


however, 


of labor disputes in Indiana’s public 


nine cases decided = trom 


Enough decisions were rendered, 


to make these tentative generalizations 


(1) The 


decisions of arbitration boards criteria which 


act attempts to lay down for the 


applicable to the public 


industries Lhe 


are not primarily 


utility and transportation 
act emphasizes area rate comparisons withit 
the same or adjoining labor markets. Com 


parisons of this sort are very difficult in the 


industries covered since the same or similat 
jobs are not usually found in the same labor 
market The meaning of 
labor difficult to interpret 


comparisons ot 


area. adjoining 


market is and 
result in rates among 
cities as much as 200 miles apart 

(2) The arbitration boards did not follow 
the intent of the legislature in 
both 


This may 


may 


considering 


fringe issues, wage and nonwage, on 


an area basis have been due to 
a lack of 


legislative 


information; but, in any case, the 


criteria were not applied 


(3) The arbitration boards 
about the 
Detailed rate comparisons with firms withit 


(Continued on page 791) 


were vague 


specific reasons for their decisions 


*7 Article cited at footnote 12, p. 22. See also 
Lois MacDonald, ‘‘Compulsory Arbitration ir 
New Jersey,’ Proceedings of the Second Annual 
Conference on Labor, New York University, 
p. 692 
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Analyses of Smedley’s Plan 


for Union Democracy 


Robert W Smedley’s article, ad. | be established, with sweeping powers and 


Plan for Union Democracy,” appeared almost unlimited discretion, which would 
in the May, 1954 Lanor Law JourNat act ; ar over all labor unions. regulat 
Written while the author was a stu g their membership and practically writ 
dent at the Denver College of Law, ie the by-laws by which they operate 
| aper Was recommended for pub How long would it be before similar bodies 
Harry Seligson, professor vere set up to regulat eats: tun fue 
relations at Denver Uni ternal groups Is it too far fetched to 
suggest that such precedents might be used 
to establisl 


could not 


of Business Admin 
S tion re SSi Seligso S i 
istration ] rote xr Seligson used the 1a bod to determine who could and 

ti or SCUSSIO is sses 

al icle ! ‘ di cu 10n mn ht cla . be cle nied admittance to the home 
' ' 
during the past summer. A number ; 
Mr. Smed That organizations and corporatiot 


the right to due process of law, 


of students took issue with 


ley’s plan and wrote replies. Two of 
Me “ 
blica calls “a ridiculous notion 


these were recommended for pu 


, < oO 1 » |} F 
tion by Professor Seligson. They are interstate commerce he c 


and laments 


| the Constitution rat } out 


pre sented here for their merit and for 
the purpose otf encouraging students 


of labor law and allied subjects to boldly to right wrongs legal 


1,1] 
concepts tft t outs 
examine writing in this compl x he ld re pt the writer wou 


In tlavor Ot a concept vhicl 
definite and clear “the 


for natural justice’ 


By HERMAN A. RATNER would base the ri 


list this all powell 
TH! growth of power in labor union in Che fact 


he needs and rights of is a government 


protected from abuses ot 1 rlooked 
principles by these organiza I writer 
democracy in unions cat abandon common law ncepts 
by use of undemocrat! \ » mstitute rceement acti 
shortsightedness I i ire these comm 
mack in Smedley’s arti 


Union Democracy.” The write 
1 to emotionalism, 
tramples the principles of 


re basic to our freedoms and sent evidence and 


t embodies them the ! i preponderance 
nited States appeal for oligarchy. Sucl 


. : | ’ ' undoubtedl bye invalidated 
basic proposal of the article 


i } 


. short ordet 
the complexity and flexibilit 


rocess concept, the length of tim proposal that this “tribunal” be 


quired for tl courts to build up a | pli { Department of Labor “for 
of law, and e restraining influence of th ea » less lacking in foresight 


interstate commerce concept, the courts are han proposals, for this would 
insuitable tor democratizing the unions; subject the utopian cure-all and the “natural 
therefore, a super powerful “tribunal” should justice” concept to the hims and twists 
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ol politics, and it would not even have the 
independence of administrative agencies 


the IC NLRB, SEC, and the like 


writer as 
need feé abuses “for 
power! 


implementation o 


are mere ly 


Legal and constitu 


be retained by the writer when dealin 


such problems commodities, prices, 


ing and reclamation, because there, he 


human rights are not involved 


fallacious reasoning and an « xample of re¢ 


mented thinking. Human rights are 


cately interwoven in all of these aspects 


! 
a comple x society, and where 
there is all the 


more reason tor preserving the safeg 


of life 1 
man rights are concerned, 
uards aris 
ing from legal principles and the Constitution 


‘ 


Principles of law are designed to protec 
the rights of citizens and check the 
that it 


master, of the 


powers 


of government so remains the ser 


vant, not the people. These 


legal principles, though often obsolete and 
continually requiring modification (since law 
must be our yardstick 


is a dynamic force), 


of power derivatives If we are not to 


abandon democracy for anarchy or despot 


grant ot government 
than 


aroused 


ism, every power to 


must be based on something more 


mere popular ardor of the moment, 
by demagoguery, Governmental power must 
be based on legal authorization through the 
process For Con 


democratic every act of 


gress, there must be a legal principle stem 
ming from the Constitution, giving Congress 
the power to legislate. To throw away 
these principles is to throw away the Con 
stitution 


and sign a death warrant for 


American democracy 


There is a fundamental choice which must 
Shall 
associate or not 
they 


times violate 


be made Americans be permitted to 


with whomever 


associaie 


choose, even if in doing so they some 


justice in the moral 


sense, OT 


should dictatorial mandates of government 


make these decisions? The answer is clear, for 


it is a choice between freedom and tyranny 

The 
government should democratize the 
Although the method 
pletely incompatible with our federal demo 


that 


unions 


basic premise of the article is 


suggested is com 


system, the basic premise has an 
inkling of merit, to this extent: The influ- 
federal should be 


exerted to make democratization appealing 


cratic 


ence of the government 


to the unions and undemocratic practices 


780 


unappealing, by 


stowal of privileg 


t 
} 
! 


has been partial 
Hartley Act, but 
Che tederal government 

intermeddle witl 


De mocre 


y adopted by 
with insufficient emph: 
should not 


union 


iviles 
NLI 
which cling 
vernment 
or any otl 


t prescribed 


oO adopt 
but the 
fortabl 


do not measure up 


government 


and unappe. 


democratt practice 


prese ntly apples this 


infiltrated unions, and it 


ganized labor to clean up its 0O 


now be an extension 


' 14 
ere should 


poli vy to include discrimination and othet 


undemocratic actions, so that unions whicl 


respects are denied 


NLRA and other 


However, thei 


are guilty in these 


fits granted by the 


legislation basic cé 


tional rights must be protected wheth 


contorm or not, and they cannot, for 


Suing for bre: 


barred from 
That is the 

government in 

which should be 

the Department of Justice in our courts and 


by the NLRB [The End] 


ple, be 
function 

field, and it 
prosecuted by 


contract proper 


federal this 


a ftunction 


By VERNON W. NEWBOLD 
NEW TREND in 


l seems to be emerging 
would attempt to 


democracy by 


labor law thinking 


The 


and 


new trend 


establish maintain 
Stringent 
labor 
unions in the name of the public interest. 
Mr. Smedley’s ‘Plan for l 
Democracy” is typical of the 
“liberty for the 


applying further 


regulations on the internal affairs of 


recent nion 
new cmerving 


design although he uses 


natural individual,” rather than the “public 


as the basis 


Briefly, Mz 


summarized in 


mite rest,” 


Smedley’s 


three 


proposal 
sentences 


dents of undemocratic tendencies 


ternal affairs of labor unions—sucl 


as MmIno 


domination, minority discriminati 


racketeering—call for further 


labor unions in. the legislation 
(2) ‘| he 


such 


form ot 


“interstate commerce” concept for 


legislation has proven too unwieldy 


lo replace this concept, 


and ill-defined 3) 
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he proposes to set up a new administrative 


tribunal under authority of the constitutional 


provision for establishing and maintaining 
the judiciary. 
Mr. Smedley 
does he stand without 
looked at SOTHE ot the 
(though isolated) instances in wl 
| 


does not and alone 
precedent ( 
writers have 
mitted 


lab« 1 


dencies ali lave 


unions have shown undemocratic ten 


with deman: 


national and sta 


come torth 
Inde ( d, 


legislation dealing with this 


for public action.’ 


problem hi 


been in existence for a number of 
The Patt Hartle \ 


discrimination i 


amendments forbidding 


shops for reasons 


union 


r than tailure to pay dues, the require 

filing certain financial information 
filings 
munist affidavits are examples of regulation 
] Several 


or the internal 
laws regulating intraunion prac 


ments tor 


and the requirements for non-Com 


affairs of unions. 
states have 
tices \t 
FEP¢ 


discrimination 


least eight sti have 
laws purporting 


and other torms t minor 


ity discrimination 


is not the purpo of this observe 


to examine or criticize these laws, State or 


already been passed and 


further 


national, that have 


are being entorced But before 


1 


laws are impose: 


internal affairs of the 


ré gulations Or 


stringent 


upon the labor unions 


in the name of the “public welfare,” or some 
other equally vague term, the time has come 
for the examine very carefully 
the assumptions of those who purport to 
be able to speak for it. Since Mr. Smedley 
has the boldness to advance a specific plat 
should be | 


basis tor 


public to 


of action, it proper to use his 


reasoning as the such examination 


Aside 
and the 
Smedley’s proposal (which he brushes away 


from the state’s rights 


doubtful 


question ot 
constitutionality of Mr 


with a single statement), his contentions 
bottomed three 


First, he assumes 


basi as 
that “the 
private powet 


seem to be upon 
sumptions 
constitutional limitations on 
groups in the 
ural individuals” are applicabie only to labor 


singled 


name of lberty for the nat 


mions, that the labor unions can be 


out for the imposition ot such limitations 


within the American 
all.” Second, he 


internal 


System of “justice tor 


assumes that the problems 


of labor’s democracy can best be 


solved by setting up a great impartial tri 


bunal which would dispense justice and in 


sure the individual’s private freedoms merel) 


by dint of the tribunal's aloofness from the 

See Clyde Summers’ analysis of undemocra 
tic tendencies in unions Union Democracy and 
Union Discipline.”’ in Fifth Annual Conference 
on Labor, New York University (1952), p. 443 
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On March 31, 1840, President Van 
Buren issued an executive order 
establishing a ten-hour day without 
reduction in pay for federal em- 
ployees on public works. The first 
state law fixing ten hours as a legal 
workday was passed in New Hamp- 
shire in 1847. 

—Department of Labor 





stantial 


tor such a] 


proot 


. am 
ses the word 


the mtroduction ideas, 


means only labor unions, and 


of labor unions except in the very last para 


h where he admits deception when he 
at “they 


realized what a fine model and precedent 


would all take another look 


would form for the constitutionalization 


other involuntary private power groups.” 


Principally, the basis for criticism of 


the internal democracy of labor unions 


comes to rest upon the cases of racial dis 


crimination that have come before the pub 


lic eve Recognition t this tact prompted 


him to say that “tl tact that the opening 


cases in the coming ‘constitutionalization’ of 


private power groups involve negro rights 


detracts not one bit from the inescapable 
generality of their 
And, later, hie 

as an CXCUSs¢ 
that “the fact th 


fundamental conclusion.” * 


recognized the racial 


for his pl 


again 
an hen he said 
at undemocratic union prac 
olten a ri ropt iore than 


fle xible 


tices are 


anvthing else iS a turther 


] 


and discretionary admuinistrz ichinery 


Even granting his cont ‘ that the 


’ 


unions have been guilty of racial discrimi 


on in some cases, 1s he ot superimpos 


' 
anizations 


plave d no 


a national issue upon labor ors 


an issue which, in fact, labor 
developing He 


movement hi gro 1 to the 


part concedes tl] at the 
| 
labor 


nomenal and unde 


“phe 
complained 
! mostly since hie Norris 
NLRA, Secs. 7(b) 2, 9th) 
Article cited at footnote 
‘ Article cited at footnote 





LaGuardia and Wagener Acts. but, knowing 


that, he nevertheless holds them responsible lor 
a race discrimination problem encrusted with 
the blood and sweat of three 


Ome centuries 


The plain fact is that any “compulsory 


must be pre 
the labor 
themselves of all human preju 


democracy for unions” scheme 


faced by calling upon unions to 


either purge 


dices and blemishes or else submit a 


form of nation-wide police control of thet 


internal affairs. Just why the unions are 


to be policed in the name of racial discrimi 


public 


groups 


nation and the weliare while othe 


private power (and even state gov 


ernments) will continue the same practices 
inviolable “states’ 


The National 


indifferent to 


under the umbrella of their 


rights” is never explained 


Labor Relations Act itself is 


racial discrimination practiced by an em 


ployer; but it provides specifically that, un 
det the 
discharged 


In the field of state 


union shop, employees may not be 


except for nonpayment of dues 
government, at least one 
governor is on 
United States 

ishing segregation in publi 
that he will 


his state to maintain it 


reacting to the 
abol 


Sa\ 


record as 
Supreme Court ruling 
schools by 
invoke the 


ing police power of 


Recent decisions of the Supreme Court 
have quite firmly established the principle that 
unions can be required to represent non 
union employees and minority groups with 
the Steele 
Court held that a certified craft union actu 
ally duty that of 
that it permitted 
to abort its responsibilities to minority groups 


but 


in their unions In case the 


has a statutory similar to 


a legislature in cannot be 


within the organization must 


all the 


represent 
craft members 
wide ly 


‘These cases are construed as ap 


plying peculiarly to labor unions, yet it was 
that the 
were also defendants in each of these cases. 


Nor Was if 


detendants 


no mere coimcidence COMpantes 


coimecidence that each of the 
Was operating in an area of the 
discrimination is con 
recognized this fact 


Steele case, 


where minority 
Murphy 


opinion in the 


nation 
mon Justice 
in his concurring 
when he said that’“the ¢ 
against Neg 
and the 
Congressional authority 
that 

(italics supplied.) 


onomic discrimina 


tion roes practiced by the Brother 


hood ralroad under color. of 


raises a LTAVE con 


should be 
In the 


“there is no 


square ly 
Nebbia 


closed 


stitutional 


faced.” ' 


issuc 


case, the Court said 
rule 

Railroad Com 
323 U. S. 192 


* Three cases established this 

Steele v. Louisville & Nashville 
pany, 9 LABOR CASES ¢% 51,188, 
(1944) 

Tunstall v 
men, 9 LABOR 
(1944). 
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Brotherhood of Locomotive Fire- 
CASES € 51,189, 323 VU. S. 210 





Harold Corsini, Pittsburgh Photographic Library 


Routine production line inspection 
checking of glass blocks is aug- 
mented by a polarscopic examination 
to detect possible latent defects. The 
inspector peers into the opaque 
block through a special lens. 





affected with the 
And, in the 
held that a 


conducting a discriminatorily closed | 


busine sses 


public interest.’ recent Jerry 


case, the Court private group 
repri 
] 


found in violation 


Amendment.” 


mary election could be 


of the Fifteenth 


Phese i are only to estab 


lish that labor 
be peculiar] guilty of 
tion and that 


such leg 


mentione d 


unions cannot be shown to 


minority discrimina 


there Is no sound basis ! 


slation directed only at them Phe 


point which the “policed union-democracy” 


advocates miss entirely ts that 


we national tissues, not just int 


lems peculiar to organized labor 


, : 
discrimination is to be the basis f 


tion of unions, then how can discriminator 


hiring practices escapt the scrutiny 


speak tor the public 


who purport to 


Is the public 


{ expected to assume that 


coincidence that some crafts in industry at 


completely closed to certain minorities Is 


it to accept without question the discrimi 


Brotherhood of Locomotive Fire- 
LABOR CASES f 65,399 


Graham 1 
men & Enginemen, 17 
338 U. S. 232 (1949) 

* Steele case, cited at footnote 5, p. 208 

7 Nebbia v. New York, 231 U. S. 502 (1934) 

* Terry v. Adams, 345 U. S. 461 (1953) 


November, 1954 @ Labor Law Journal 





nation all other private power groups and 


Would this 


discrimination 


even State governments not 


| 
actually KK to avainst 


unions name of discrimination 
against 

organized labor sl 
the 


groups as an 


ould me 


does not cite abuses of other pri 
I 


powell excuse tor its ow! 


mistakes discrimination 1s 


¢ ] 
iCal, 


“union prob 


Lhe proble m ot 
l 


labe 


! j | 
aismuissed when it 


but it cannot be eda 


lem” and transcends all 
ney 


rroups and 1s_ s¢ 


obviously of 
Until the 


national 


“policed union-de 


} 


advocates can explain iway this 


they cannot be permitted to assum 


1 1 
thie their propos 


cloak of public welfare in proj 


ing regulation only for unions 


| he 


straction 


“public interest” is a total ab 


whicl 


term 


defies anv concrete detini 


tion, although evervone presumes to know 


its meaning, This observer would willingly 


th; “publ 


concede e is an element of 


interest” 


rou] 


power pet pp 


tor regu 


any private 


But to use the term as the basis 


lating just one segment of the (and 


public 


organized labor is large scgment) 
vl ile 
only 


the 


quite a 


leaving the other 


them 


segments to follow 


consciences, would be to misus¢ 


term completely 
the 
(which it 1s 


If the validity of first 


e sound 


assumption 
the 
democracy 
lo 


assume that the problems of labor’s internal 


second 


not), 
assumption of the “compulsory 
for unions” plan is even more suspect 
solved by 
tribunal 


and 


workings c: be setting up a 


which would dis 
the individual’s 
dint of 
strugy le 


reat impartial 


pense justice imsure 


the tri 


freedoms merely by 
the 


private 


bunal’s aloofness from and its 


distance from the internal politics is to 
growth 
the do 


of criminal conspiracy, through the 


ignore the entire history of labor’s 


For r a hundred vears—from 


tring 


’ Briefly, the doctrine meant 
ization could be illegal*per se. The courts would 
apply the criminal conspiracy doctrine to labor 
organizations as late as 1886 (People v. Wilzig 
1 N. Y. Crim. 403), although, in general, it was 
not followed after 1850 


that any organ 


“In Commonwealth v. Hunt 
111), Judge Shaw established the theory that 
courts should not hold organizations illegal 
per se, but should look to their purposes to 
establish legality or illegality 

In In re Debs, 158 U. S. 564 (1895), the Court 
applied the interstate commerce’’ concept to 
the organized labor obstruction and held it to be 
against the public interest and therefore jllegal 


2 Loewe v. Lawlor, 208 U. S. 274 (1908). This 
set a bitter precedent for organized labor 
by permitting assessment of individual members 
of a union under the triple-damages provision 
of the Sherman Anti-Trust Act 


in 1842 (45 Mass 


case 


Union Democracy 


“illegal doctrine,” the Debs case 


the Danbury Hatters’ case, 


purpose” 3 


and the “yellow 


cases organized labor sought an ar 
its organization problems from the 
| the answet! 


lab 
this You 


Yet 


devel 


opment told was 


cannot build re 
it was 
Was fini 
ot the 
Acts 


urts, 


And 
but 
political 
When the 


on, they wg: 


the 
courts finaily ¢ 
recognit | 


publi 


pressure tor 
come overpowert 


nition that mpo 


Vas | 


“grow up” as an Ameri 
assume re] 


long as it 


Mir 


its proper relati 


was considered 


Sim dle 


union 


complete and 


within its organizat 


ne impartial judicial bod 
lish and maintain it 

century and | 
Laughlin case, 
mconsisten 
cept 


the 


their responsibil 
public 

them in the 

the Deb 


applicability ot the interstate commerce con 


1895 


cept as a meat | 


s ot crus 
when it Said 
nmient may 


vovVe 


] 


all obstructions to the treedom « 


In essence 
organizing 


yellow-dog contracts made |Jabor 
illegal, by permitting individual com 
panies to contract with workers not to join 
unions and then enforce the contracts Three 
times the Court upheld the validity of yel 

dog contracts Adair J 208 U. S 
(1908); Hitchman Coal v. Mitchell, 245 1 S 

1917) and Coppage 1 Kansas, 236 U 
(1915) 

”% Organized 
legislation once before only to have the 
Act declared unconstitutional in the 
cited at footnote 13 

In Jones & Laughlin wv 
Cases { 17,017, 301 U. S. 1 
upheld NLRA, but some 
in that eight lower 
stitutional, and, in a 
Supreme Court 
pressure’ of 
proposal 


v. I Ss 


favorable 
Erdman 
Adair 


labor had obtained 


Case 


LABOR 
Court 


NLRB, 1 
(1937), the 
reluctance was evident 
had ruled it uncon 
closely split decision, the 
them, po under 
Roosevelt's court-packing 


courts 


overruled sibly 


President 
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but it could that 
employers could also be found to have the 
responsibility to avoid 
merce, It not tof 
(1937) that the interstate 
would 
itself rather 
pants of the 
Court 


commerce,” not yet see 
obstructing 
another 40 


commerce concept 


com 


Was years 


be correctly applied to the situation 


than to just one of the partici 


The 


Laughlin case, 


labor-management struggle: 
the Jones « 
effect 
the injury, that is the cri 
terion.” In 1895, the Court had incorrectly 
looked at the (labor) rather 
the effect to arrive at its decision. 


Mr. Smedley’s 
interstate 


said, in 
that “it is the 
the 


upon commerce, not 


source oft 


source than 


the 
and start anew 
with his “impartial tribunal” concept would 
back to 1895- 


be to labor 


proposal to diseard 


commerce idea 
be to turn the application 
would again The 
state commerce concept of regulating labor 
fair and 
just when it is applied equally and impar 
tially to the two parties. It was unsound 
when it was applied only to organized labor. 


alone inter- 


management difficulties is sound, 


Mr. Smedley is not proposing that his “im- 
partial tribunal” be regulate 
body 


used to any- 


but organized labor. 


This observer’s criticism of the impartial 
tribunal approach to the problems of labor 
organization is not imply 


criticism to the judicial system. One of the 


meant to any 
cardinal principles of our judicial system is 
“justice for all before the law.” Any pro 
posal to regulate laber alone in the name 
of public interest would violate that princi- 
the face of it. The 
“compulsory democracy for unions” cannot 
be permitted to assume the cloak of judicial 
supremacy they would 
teemed premise of that judiciary 


ple on advocates of 


when violate an es 


Further, the assumption that democracy 
can be made compulsory is highly question 
able. The processes of democratic thinking 
reduced to a 
forced 


and acting are not easily 
legislated rules 
Nor 
has been established and maintained by any 
high-minded tribunal. It is, if it is 
thing, a “way” of thinking and acting 
is based upon the Christian principle 
would 
been 


few 
that can be upon 


people is democracy a thing which 
any 
that 
“Do 
have others do 
established 


lairness. 


unto others as you 
and 
The 
democ- 
too 


unto you.” It has 
basic 
the internal 


organizations 


maintained only by 
that from 


individual 


issues arise 


racy of! are 
“See Mary Heaton Vorse's excellent article 
“UAW: The Union That Grew Up,"’ in the 
July, 194 issue of Harper’s Magazine for one 
of the rare instances where a union's responsi- 
bility rather than its irresponsibility has been 
reported to the public 
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The earliest authenticated strike of 
workers in the United States in a 
single trade occurred in 1786 when 
Philadelphia printers gained a mini- 
mum wage of $6 a week. 


—Department of Labor 





complex to be either legislated or adjudi 


cated with simple answers; popular govern 
ment develops trom within. 


The last basic assumption of any “‘com 


’ plan is that 
the unions are incapable of running their 


own affairs and developing their own inter- 


pulsory democracy for unions’ 


nal democratic principles. That there have 


been cases of minority discrimination and 
minority domination in unions has not, and 
will not, be denied or condoned by this 
observer. That such undemocratic practices 
may be considered peculiar to labor unions 
is denied. 

The fallacy of basing regulation of union 
democracy isolated 
that it gives no 
to the other 
internal democracy 
fairly It 


minority 


internal upon past of 


fenses 1s consideration o1 


recognition instances in which 


has operated correctly 


and there have been 


cases of 


discrimination in unions, there have 


been thousands of cases of racial tolerance 
that have gone unnoticed and unreported.” 
Further, it must be that 
are unions and unions; the wrongs of a few 
should stigmatize all. The 
of recognition and labor 
is relatively new, despite their long history 
this The fact 
that in the pre-1930 era labor operated in 
an aura ot left them 
residual skepticism, and the public 


recognized there 


not concepts 
legality of unions 


of development in country 


illegality has with a 
with a 
residual resentment, which perhaps neither 
of them fully 
ble unions have, for example, scrupulously 


all, 


preferring instead to be called “associations” 


understands. Some responsi 


avoided calling themselves unions at 


or “semipsofessional associations.” 


Practically all union constitutions or by 


laws provide some method for democrati 


hearings in individual cases of dis 
charge, dismissal or 
l 


and fair 


fines. Such constitu 


provide for appeal up 


tions also generally { 


to the top officials.” 


been criticized as being undemocratic 


These provisions have 


be Cause 


An analysis by this observer of several union 
constitutions in the airline industry revealed 
such provisions. For a more detailed analysis 
see Oscar Ornati’s excellent article, Union 
Discipline, Minority Rights and Public Policy, 
Labor Law Journal, July, 1954, p. 471. 
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such otheers are often charged with the 


responsibility for discipline and cannot be 
considered impartial. Even if this conten 
could not 
Steele 


case, since the union would still be required 


tion were true, such hearings 


breach the premise laid down in the 


to represent the individual, even though he 
were discharged from the organization. The 
reluctance of union boards to discharge for 
any reason whatever must be considered 
together with the compelling desire for full 
membership to prevent “freeloaders” from 
without 


financial burden 


gaining benefits having to stand 


any of the 


To deny to the unions the right to have 


some choice in their membership, moreover, 
would be to saddle them with a restriction 
found in no other private power group. The 
right of unions to control their membership 
has not been a right that has been abused, 
nor will it ever be—since by the very nature 
of a union the first desire of its officers is 
to obtain as full a membership as possible 
As one union president of an airline craft 
I can count the cases of disciplinary 


the visible 


put it: 6 
action in this union on fingers 


of one closed fist.” 


For civil rights or free speech to be ar 


issue in disciplinary cases 1s actually rare 


Where 


should have 


issue, the individual 


to the courts or per 


they are an 
recours¢ 
haps to an independent body, but the union 
should not be expect d to sublimate its best 
those of an individual who 


interests to 
would destroy it 
bevond the last 


step provided in their constitutions 


Some unions have gone 


internal 
board to 


by establishing an independent 


hear cases involving issues that border o1 


denial of civil rights or tree 


speech (For 
example, the Upholsterer’s International Union, 
AFL, 


“court of appeals” to hear 


recently established an independent 


individual cases 
of discipline, fines or dismissals imposed by 
union leaders. See Lapor Lavy 


June, 1954, pp. 462-463.) 
It would seem apropos 


SUCCESS O 


internal wut 


books 
tate antidisceri 


has been tl 


forcement provisions 


ample, the civil 1 


labor law 1s practicz 


' 
a Statement 


hay 1 ucl ] f islation have rout d 


Labor Subcommittee on 
Part 


% Report of Senate 
Communist domination of certain unions 
III. 82d Cong.. 2d Sess. (1952) 


Union Democracy 


Harold Corsini, Pittsburgh Photographic Library 


Finished glass blocks by the thou- 
sands move along a conveyor on the 
way to being packed into cartons. 
The blocks serve many construction 
needs. Built to withstand great pres- 
sure, they can be used in wall or 
roof construction with no concession 
to sturdiness. Their biggest advan- 
tage is that they admit sunlight, but 
screen out direct rays and heat. 





no valid answer to the question ot how t 


constitutionally enforce such laws 
unions alone 
Vat Hartley 
a unio iro 
under a union 
than failure 
criticized 


undue 


ire comment 


(Continued on page 794) 
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Decisions of Courts and 
Administrative Agencies 








| N the five opening sessions of its October, 
1954 term, the United States Supreme 
a number ot 
An im 


was the 


Court took procedural action on 
the labor law cases pending before it 


portant feature of the sessions 
Court’s acceptance of six cases for review 
and decision later in the term, including 
three federal-state jurisdiction dispute s, one 
Railway Labor Act case, a question of Fair 
Labor Standards Act 
involving construction of the Selective Train 
Act of 1940. Three holdover 


1953 term also await 


coverage and a case 
ing and Service 
labor cases from the 


decision, Review of 12 cases was denied 


and two per curtam decisions were rendered 


The Court opened the term on October 4. 
It met October 11, but 
without business until Ox 
tober 14 in memory of Justice Jackson, who 
died October 9. Regular sessions were held 
14, October 18 and October 25. 


again on recessed 


transacting any 


on October 


Che three conflict-of-jurisdiction cases a 
cepted for decision challenge state court 
Injunctions Of union picketing as Invasions 
of the exclusive jurisdiction of the National 
Labor Relations Board. Heber v. Anheuser 
Busch, Inc., 25 Laspor Cases 4 68,137, Dkt. No. 
97, and General Drivers, 
Helpers, Local Union No American 
Tobacco Company, 25 LaBor Cases §{] 68,286, 
Dkt. No. 186, question the right of 
courts to enjoin picketing of interstate com 
In the Weber 
ruled that 


violate the 


Warehousemen « 
SY wv 


State 


panies that violate state law 
case, the NLRB had previously 
the enjoined conduct did not 
NLRA. In Amalgamated Clothing Workers 
of America v. Richman Brothers Company, 
Cases § 68,287, Dkt. No. 173, a 


to enjom a 


25 LABOR 


federal district court’s refusal 
state court injunction proceeding was upheld 
by the Sixth that 


federal courts jurisdiction to grant 


Circuit on the ground 
lacked 


such relief at the request of a private party 
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The Railway Labor Act case was IVhite 
house v. Illinois Central Railroad Company, 
25 Lapor Cases { 68,240, Dkt. No. 131. A 
division of the National A djust- 
ment Board asked the Supreme Court to 
review a decision of the Seventh Circuit that, 
under the RLA, 


before it 


Railroad 


the division cannot decide 


giving all “inter 


to be 


issues without 


heard 

In the FLSA-coverage Mitchell 2 
Toyce Agency, Inc., 25 Lasor Cases ¥ 68,266, 
Dkt. No 230, the Secretary of Labor ques- 
tioned a Seventh Circuit holding that local 


ested” parties an opportunity 


case, 


workshop and warehouse guards furnished 
by a contractor to a department store chain 
were not subject to the act 

The Selective Service Act case was Diehl 
v. Lehigh Valley Railroad Company, 25 Lanor 
Cases 4 68,203, Dkt. No. 246. The Court will 
Vhird Circuit that 
Congress, in enacting the 1940 law, did not 


rule on a decision by the 


intend to confer upon veterans rights greater 
than those enjoyed by nonveterans on fur 
lough or leave of absence, and that a union 
contract which made a worker’s seniority 
in a higher position dependent upon his ac- 
tually having 
certain length of time did not discriminate 


merely 


served in that position for a 


against veterans because their ab 
sence in the Armed Forces interrupted theit 
enabled nonveterans to com 


service and 


plete such service ahead of them 

The two per curtam decisions of the Court 
involved cases before it on appeal. In Harris 
v. Battle, 26 Lanor Cases ¥ 68,733, Dkt. No 
111, a Virginia statute’s alleged conflict with 
the LMRA was one of the questions involved 
The Supreme Court of Appeals of Virginia, 
in an unreported decision, held the contro 
The United States Supreme 
agreed, but the below 


versy moot. 


Court 


reversed and remanded 


decision was 
This apparent par 


adox may be explained by the fact that the 
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Virginia court affirmed the decree of the 


state 


had come after having 


which the 

that 
justiciable issue to be 
In International Harvester Com 
pany v. Minnesota, 26 Lapor ¢ q 
Dkt. No. 130, the Court 
plover’s appeal 
time-off-to-vote law “tor 


circuit court trom appeal 


found “there 
no longer exists a 
determined 
ASES { 68,72 
dismissed an em 
under 


Irom conviction 


State Want ot 


substantial federal question.” 


New cases.— liv: recentls 
added to the 
docket All 


certiorari 


Cases were 
Court’s 


petitions tor 


Supreme appellate 


present writs of 
Brief discussions of the 


+r low 


CaSCS aS 


decided by the“courts below 


Povey v. Midvale Company, Dkt. No 
certiorar1 applied for September 24, 
lhe Pennsylvania Supreme Court declined 
to review a lower court decision holding (1) 
that a collective bargaining agreement, estab 
lishing a grievance procedure for questions 
relating to individual pay and for the ap 
arbitration, 
binding on an employee who claimed addi 
tional compensation, (2) that the provisions 
of the 


statutory arbitration procedure inapplicable 


pealing of grievances to was 


state arbitration act which made the 


to claims arising out of contracts tor pet 


sonal services did not abrogate arbitration 
at common law, and (3) that the employee, 
benefits of the 


agreement 


having accepted the collec 
(which limited 
claim to the date 


could 


tive bargaining 
the retroactivity of his 
when he submitted his grievance), 
not institute court action to obtain the ben 
fit of the 
ould 
longer period of time (25 LABor CASEs {| 68,43 
175 Pa. Super. Ct. 395, 105 Atl. (2d) 
Thayer NLRB, certiorari 
plied " 1954 Che First 


untlat 


state statute of limitations which 


operate to preserve his claim for a 
) 


172) 
Company 7% 
September 28, 
hat (1) 
not be 


2 
labor practice 


denied 
they engaged in unprot 


activities, (2) 


may reinstatement 
because 
State court 
picketing during a strike 
reclude entorcement f an NI 

instatement of the 


strikers 
activity 1s not 
justify denial ect 


reinstatement te 


untair labe T practice striker — o 1) 


rie ( 
! 


pick 
under the NLRA, 
provided that it does not amount to an un 
late any other federal 


a breach oO! thre peace sub 


ing is a protected activity 


fair labor practice, vio 
law or constitute 


ject to injunctive relief under state law, (5) 


where strike activity was not protected by 


the NLRA, the 


that 


Board must determine whether 


activity amounted to sufficient cause 


for discharge, and (6) a party did not have 
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Memorial services for the late Chief 
Justice Fred M. Vinson were con- 
ducted at the October 25 session of 
the United States Supreme Court. 
Eulogistic resolutions and an address 
were followed by a staiement by 
Mr. Chief Justice Warren. 





it to compel producti 


ta written tatement made 
r by a witness with 
ing that the 
the testimony hie 


{ 68,457) 


iInvestigat« 
Statement was In 
yitness 


(26 LABor CAst 


Vitchell v. ¢ i | er Company, In 
Dkt. No. 387, certiorari applied for October 
5, 1954 Phe Fitth Circuit held that the Fan 
Labor Standards Act was not applicable to 
workers who constructed a new lock and 
id afford 


entering 


canal which, upon completion, wor 


an additional, alternate route for 
the Mississippi River and would not replace 
the existing route (26 Labor Cases § 68,350, 


214 F. (2d) 132) 

ark, Inc. v. NLRB, Dkt. Ne 
applied for October 6, 1954 
Che Ninth Circuit enforced an NILRB order 


finding an 


loreman ( 


389, certiorari 


employer guilty of refusing to 


bargain with a union certified as the bar 


gaining representative ot a unit of tanlor 


shop employee . It said there was no merit 
to the employer's contentions that the IB} | 
in declaring that 

own rules ane 
arbitrary o1 aprici S manner, 
discretion, comply 
quirements © 


Act (261 











Problems 





Stock Purchase Plan Benefits 
Are ‘‘Wages”’ 
A stock purchase plan is a proper subject 


National 


employer's 


of collective bargaining under the 
Labor Act, 


refusal to bargain with a union on the 


Relations and an 
terms 
of such a unlawful, the National 
Labor Board held in a landmark 


decision announced October 20. The 


plan is 
Relations 


basic 


issue in the case, Richfield Oil ( or poration, 


(4th Ed.) 
54, had been the 
widespread comment 


5 CCH Lapor Law Reports 
q 52,345, 110 NLRB, No 
subject of since the 
CIO oil workers’ union involved demanded 
the right to bargain on the plan 18 months 


The 


United States filed an amicus curiae brief in 


ago Chamber of Commerce of the 


support of the employer’s position, which 


the Board rejected 


The company promulgated the plan uni 
April 14, 1953. The unton made 


a request to bargain on it a week later Phe 


laterally on 


company refused, and the plan 


ettect July 1, 1953 


was put into 


The purpose ol the plan, according to a 


statement in it, was “to foster a closer and 


continuing association” between the com 
Participation was 
part in it 
service with the company, 
30 to 65 


women 


pany and its employees 
voluntary. Requirements to take 
were one year’s 
years tor men 
Workers 


minimum of $5 pet 


and age limits of 
and 30 to 60 
could 
month 


years tot 
contribute a 
than 5 per cent ot 


The company 


and not more 


their earnings each month 
contributed an amount 


to 50 per cent of the workers’ contributions, 


each month equal 
plus an annual contribution which varied 
with the ratio of profits to invested capital 
The arrangement made it possible for the 
employer to pay in an amount as high as 


75 per cent of the members’ contributions 
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An account for each employee-membe: 


was maintained, and some assets ot the 


plan were kept in a separate trusteed ac 


count. The trustee under the plan was re 


1 


quired to use the funds to purchase shares 


of the company’s common stock in the open 


market or by private purchase, at  sucl 


prices, in such amounts and at such times 


determined Phe purchased shares 
credited to the 


vidual member 


as he 


were then respective 
accounts at the end 
which the sto 


Dividends earned by the 


calendar quarter in 
acquired 
additional sl 


were used to purchase 


stock. 


No cash or 


one while a 


stock was distributed to any 


member of the plan. Upon 


termination of employment at age 55 for 


men and 50 tor women, or in the event of 


member 


received all cash and 


death or permanent disability, the 
or his’ beneficiary 
stock credited to him in the individual and 


trust accounts. A member who left employ 


ment with the company before the required 
age received the full amount in the member 
and 
latter 


members 


account and a percentage of the cash 


stock in the trusteed account Phe 


amount ranged from nothing for 


who participated less than five years, to 
100 per Ceé nt tor those 


bers for ten years or more \ 


who had been mem 
member 


who quit the plan but stayed on with the 


company as an employee received only the 


and stock in his individual account, 


and was not permitted to re 


cash 
plan 


enter the 


tor two years 


was not permitted to assign 
plan 
thority from the member, the 
the stock as instructed by the member. The 


\ member 
his interest in the Upon written au 
trustee voted 
cost of operating the plan was borne by the 
company, which also reserved the right to 


amend or terminate it at any time 
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employer 


collec 


vering and 


yment supplied 


\re benefits from such a stock purchase 
“wages” within the meaning 
Yes, said the NLRB oe 


tablished,” Board 


( te! as 2 comprehends all 


majority 


h may accrue to 
cir employment 
pinion, a stock pur 
aracte! betore 
atutory term 


indeed cannot be, sertously 
that as 
Plan 
consti 
Such contri 


[company | 
its contributions under the 


to employees vhich 


tutes an emolument of value 


butions are used to purchase shares of stocl 


[« ompany | 


illocated to the empl yees, 


rine 
\¢ be Cll 
subjects 


argaining include retire 


pension lans, health 


grou] 
ams, merit wave In 


] h 


‘ surance 
creases and profit-sharing plans. The phrase 


prog 


subject,” of course, does not mean 


“propel 
' ' 


only that the parties may bargain concern 


ing them, but that they must do so. Refusal 


to bargain on wages is an unfair labor 


practice. Stock purchase plans are “wages 
refusal to bargain on stock pur 


labor 


Therefore, 


ase plans is an unfair practice 


to show that 


It is probably easier 
benefits are covered by the Statutory p 


r terms” or “other conditions” « 

ployment than to prove that they are “wages, 
and the Board found in Richf Id that stock 
includible in the tern 


bot! 


usually 


purchase plans were 


“other conditions of employment,” but 


the Board and the courts have 


agreed that such fringe 


Wages . Hours 


benefits are wages.” 


benefit 


adding another fringe 
employers mu bargaim, thi 
\ 
tact 
makes it t 
previously dec 


Board 


Ca icco}l 


were a 
' 1 
d y] 


mwiy 

The “both sides of the bargaining 
issue. After the union filed its com 
wit! 


table’ 


ument 
man B 
il argument only 
tant <lisputes. Oral 
22, 1954 Nearly 
finished its considera 
handed down de 
and Members Peterson and Rod 


Me 1" ber 


worded dissent 


lered the majority decisior 


Mem 


} , 
ered a strongly 


Murdock did not participate 


Probably the most 


treatment 


Important 
this special 
the ce mpany feared a 
m would put it 
table “4 


mstru 


bargaining 
ot the plan 
purchas 
] 


e stock 
vay, he woul 
ceivably, t! 
determined 


" 
‘ Pics 
mi] Ve 


agreement as 
vyement as 
He Ge. 
visl 


consider it important that 


are thre employer s nights mit 
by the [NLRB] 

subject to impairment are the rights 
tockholders of the A labor 


enabled to obtain domin; 


nly 
upon majority, but 
company 
ould he 
mtrolling number of shares. thet 


status of the other 


‘In fact, would not the ir 


required bargaining on 





plan be a demand for a seat on the board 


of directors to protect the interests of the 


employee-stockholders ? If such an even 


tuality should have moved very 
close to the 


determination, where, by law, employees are 


occurs we 
European institution of co 
represented on the board of directors with 
an equal voice in management decisions.” 

The majority answered these contentions 


that “the issue in this 
is not whether ownership and control 


with the statement 
Cast 
of a business are subject matters of com 


pulsory collective bargaining, but whether 
with 


which 


bargaining is required 
stock plan 
wage benefits in the form of stock when it 


respect to a 
purchase provides for 
appears that such bargaining may have an 
incidental effect upon aspects of what 

[the company] refers to as ownership and 
control or the ‘legitimate rights’ of an em- 
ployer. To the extent that such compulsory 
bargaining infringes upon the asserted right 
of an employer to dispose of his property 
and to run his business as he sees fit, that 
interference, we believe, is not decisively 
distinguishable from such intrusions in man 
agement affairs as occur whenever an em 
fulfills his statutory 
bargain collectively, as, for example, when 


ployer obligation to 
he bargains with respect to retirement and 


pension plans » Sete. 


% it is sufficient to point out that 


under the Act the exclusive representative 


of employees is entitled to represent those 
employees, including the stockholders among 
their as employees 
At the bargaining table, therefore, the stat 
utory representative cannot act, and the em 


them, only in capacity 


plover need not bargain with it, except as 
the representative of employees as such, and 
with 


only repect to ‘rates ot 


hours of employment, or other conditions of 


Pav, Waxes, 


employment’. And even in these areas, it 


may be appropriate to point out to those 


who are inclined to equate an employer's 
obligation to bargain with a complete and 
abject submission to every union proposal, 
the Act, in the words of the Supreme Court, 


‘does not compel any agreement whatsoever 


between employees and employer’, On the 


oceasion of stockholder meetings, cor porat¢ 
elections, or any other matter in which only 
stockholders have the right to be heard, the 
union has no voice whatever as a statutory 
representative 

effect 
of our decision here is to require _— [ the 


“It by no means follows that the 


company] to bargain with respect to its 


dividend, debt, and financial policies, simply 
opinion would 


because, as the dissenting 
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have it, such matters are ‘relevant’ to the 
establishment of a stock purchase plan. In 
less relevant 


} 


deed, these factors are no 


where a union seeks to bargain about higher 
wages, pension plans, or profit sharing pla 
all of held .. . to be 


subje cts of mandatory collective bargaining 


which have been 
Yet no one can seriously contend that those 
decisions have forced employers to bargain 


as to their dividend, debt, or financial policies 


“In short, we are persuaded that the dire 


consequences foreseen by our dissenting col 
league in this decision are much more illu 
sory than real. They are substantially the 
same dire consequences predicted by others 
theoretical 
failed to 


materialize in the practical atmosphere of 


on previous Occasions conse 


quences which have constantly 


the bargaining processes. 


One of the “dire consequences” referred 
to was Member Beeson’s warning that the 
stop the 


stock pur 


majority decision “may tend to 
trend” in the growth of 


He deplored the 
tendency “to make of the Act a strait jacket 


recent 
chase plans majority's 
instead of a direction post in industrial re 
lations.” He added that “to throttle a means 
of sharing in ownership of the enterprise is 
[far worse than] to encourage the voluntary 
establishment of such beneficial plans and 
mutual prob 


the voluntary discussion ot 


lems regarding them.’ 


AFL Asks Shorter Workweek 


A 30-hour 
resolution adopted by the American Fed 


workweek was the goal of a 


eration of Labor at its recent Seventy-third 
Annual Convention in Los Angeles 

AFL called on the next Congress 

week 
first step in the plan. The legislators were 
asked to change the Fair Labor Standards 
Act and the Public Contracts Act 
payment ot 


a 35-hour within two years 


require time and 


hours worked in excess of 35 per weel 


The convention urged affiliated unions to 


get behind the 
workweeks in 


program by seeking shorter 


1955 contracts It was em 


phasized that the reduction in time worked 


should be achieved without any loss of 
that 


illusory 


such a move would 
that the 
inevitably 


Che claim 


in an gain in increase 


would be absorbed in higher 


goods prices—was denied. A statement 1s- 


sued by the convention said 


“Our history that the shortet 


work week results in full utilization of our 


proves 
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productive capacities, a larger volume ot 


production, greater efficiency, more prod 
consequently a 


all.” 


Historical data.—The history of the fac 
workweek in the United 


sketchy. Statistics have been compiled from 


ucts at lower prices and 


higher standard of living for 


tory states 1S 
sources, and they are usually 
with a warning as to their in- 
completeness. Historical Statistics of the 
United States, a 1949 publication of the De- 
partment of prepared by the 


fragmentary 


prese nted 


Commerce 
Bureau of the Census with the cooperation 
ot the Social Council 
prefaces its figures with such a caveat. It 
the last decade of the 
last century as a base period—1890-1899 

100. On this full-time 
weekly hours manufacturing 
(including the other 


Science Research 


uses the average of 
base, the average 
worked in all 
building 


trades and 


neighborhood industries”) was 
Chis zradually 
Another table lists the average 
hours per day worked in all 
nonagricultural employment as ranging 
from 11 in 1860 to ten in 1891. No explana 


given to aid in two 


“hand and 
109.7 
by 1907. 


number of 


Was reduced to 95 


reconciling the 
tables 


tion 1s 
apparently contradictory 
length of the work 


downward over the years 


Certainly the 
week trended 
In 1909, production workers in manufactur 


average 


ing worked an average 5l-hour week In 
prosperous 1929, the average was 44.2 hours 
bottom was struck in the depression 

of 1934, 34.6 
The recent crest was during World 
Il; the 1944 45.2 
workers currently average 

a week, indicating that we are in at 


five eight-hour days 


when the average was 


average hours 


close to 


workweek of 
established 
President 


first 
orde r oft 


Che ten-hour week 
1840 


Buren 


was 
by an executive 


Van 


mum 


He decreed a ten-hour maxi 


without a pay decrease for federal 


employees on public works 

federal e‘ght-hour day law was 
1868 It applied to 
workmen and mechanics employed 


on behalf of the federal g 


The first 
by Congress in 


vernment 


I \ pograph al 


book 


establishments tor the 


In 1906, the International 


(AFL) 


and job printing 


Union struck a number of 


eight-hour day his strike is said to have 


extension of shorter 
\ threatened 


believed to 


paved the way for 
hours in the printing trades. 
strike Ss 


nation-wide railroad 


averted in 1916 when Congress 


. 
\damson 


have been 


passed the Act, providing a bask 


eight-hour day for railroad employees 


Many 


enjoy it 


Che 35-hour week idea is not new 
workers already 
Even the 30-hour week has a history. On 
November 1, 1919, the United Mine Work 


America bituminous 


big city othece 


struck against 


rhe 


union agreed to abritration by 


ers of 


coal operators following month the 
a Presidential 
commission, and the Bituminous Coal Com 
mission was appointed by President Wilson 
Among the 


ne for a work 


on December 19 union «de 


mands which it denied was « 


week of five six-hour days 


Adopt New Regulations 
for Back-Wage Records 


to ¢ mploye es 
under the supervision of the Administrator 
ot the Wage Division of the De 
partment ot 


Back-wage payments made 


and Hour 


Labor must be recorded sepa 


rately in company records and reported to 
record-keeping 


Nove mber 8 


the division under a new 


regulation which takes effect 


Under the amendment, ¢ must 


record on his own payroll ! pay 
each 
date 


reported on a 


records the amount of payment to 


employee, the period covered and the 
of payment 


receipt 


Payments are 
by the 
torm goes to the 


form furnished government 


he original of the divi 
sion, one copy is kept by the employer and 
another copy goes to the employee who re 


ceived the payment 


The wage payments involved are made to 
Labor ‘ 


Standards Act 
The amendment will apply to employers of 


comply with the Fait 


industrial homeworkers as well as to other 
employers 





COMPULSORY ARBITRATION IN INDIANA—Continued from page 778 





1 


the same or adjoining tabor-market areas 


The lack of detailed 
gives the appearance that the 
worked on the 


were not made such 


comparisons 
basis of 


arbitration boards 


compromise, without reference to detailed 


principles 


Wages . Hours 


Legisla 
mpul 


| ] 
large Vy ignored 


Indiana 


(4) Phe 


ture 


attempts of! the 
to provide specific criteria for ec 
sory arbitration awards were 
arbitration boards appointed by the 


[The End] 


by the 


governor 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





Higher Level of Living 


Industrial Relations 
Wayne L. McNaughton and Joseph 
McGraw-Hill Book Company, Inc., 
West 42nd Street, New York 36, New 
1954. 531 pages. $6 


a his book 


American 


and the Government 
Lazar 

330 
York 


is primarily concerned with 
the be- 


thesis 


relations at 


The 


industrial 

the 1950's. 
is that higher levels of living 
national security cannot help 
from a fuller understanding by 
the elements of industrial relationships, and 
the underlying their shifting pat 
terns It is dedicated to the contention 
that understanding 
should bickering 
the 
mcan so 


ginning ot central 


and greater 
but 


everyone ol 


result 


reason 


and 
and 


enlightened can 
take the 


brute 


place of 


senseless force in area where 


unselfish can much 


to both classes and the public at large 


cooperation 


the 


organization in 


The book begins with a narration of 

beginnings of employee 
England, and then tells of the early growt! 
of the movement in this country, It 
emphasizes the thinking that 
took place with each step toward maturity 
stated by the 
Taft-Hartley 
fundamental 
labor 
Act 

1 


fecle ral 


labor 
changes in 


relations As 
the 


“represents a 


in industrial 
the raison d'etre of 
that it 
the 
compared 


authors, 
Act 1s 
change tn national 


Wag 


the 


direction of 
the 


powers Oo! 


with 
the 
to promot 


policy 
Instead of 
government 
and collective 
Act did 
Hartley 
labor unions had become 
that it was necessary to bring about a new 


using 
organizatior 
bargaining as the Wagner: 
the the ‘Taft 
Act proceeded on the premise that 


union 
authors of 
too powertul andl 


balance of power in the collective bargain 
ing process.” Thus the authors emphasize 
the fundamental that 
dividual employees possess rights which be 
long to them as individuals, and that such 


792 


philosophy the in 


rights require protection against labor o1 
ganizations as well as employers, 


Interesting chapters describe employer 
activities and 
“Direct Action 


Set off against these 


organizations, 
other 


proemployer 
entitled 

Unionism.” 

chapters are those describing employee or 


activities 
Against 


ganizations, general prounion activities and 
entitled “Direct Action Against 
Employers.’ 

T he 


importance of 


activities 


the 


legislation in 


authors do not omit increasing 


this fie ld 


along witl 


State 


and give it adequate coverage 


tederal legislation 


NAM Booklet 


The Guaranteed Annual Wage and Its Impli 
ree Ikconomy 
National 
48th 
1954 


cations to a Employee Re 
Association of 
Street, New 


$3 pages $1. 


Division, 
Manufacturers, 2 East 
York 17, New York 
Phe 
rent 


lations 


far-reaching implications of the cut 


proposals guaranteed 
the 
work, go to 


The 


and 


lo! Wakes, 


either terms oft weeks oft 
the 
outcome ot 
the 
understaids it 

the 
pres 
} 


society which 


may or the 
J 

American 
debate on 


the 


heart he 
economy the 
this 


general public 


extent to which 


issue 


affects us all 


whether in mass industries now sub 
ject to umon sures or in those grouy 


in oul might appear to be 
and, there 


possibl epercussion 


disassociated from this drive 


fore, 


unaware of its and 


chain reaction on all segments in the cour 


try The booklet de velops this thesis 


University Publications 


Labor-Management R. 
by Milton Derber; Dual 


and Management, a Symposium; 


in Illini City 
Allegiance to Union 
Basic Issues 
Structure, by W. H. 


ations 
in German Labor Court 
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McPherson: The Austrian W'age-Price Agree 
ments, by Murray Edelman; and Prospects of 
Tapanese Labor, by Solomon B. Levine. 


The five articles above have just been re 
leased by the Institute of Labor and Indus 
trial Relations of the Illinois 
The reprints are priced 


University of 
reprint series 
cents each, and may be obtained from 

the Institute of Labor and Industrial Rela 

tions, 704 South Sixth Street, Champaign, 

Illinois 

Estimating the Labor Rura 

Kenneth E. Larsen and Everett 

of Labor and Management, 


Supply im a 
€ ommunity 
Refior. Bureau 
State University of Iowa, Iowa City, 
1954. 25¢ 


lowa 


A technique by which a small city can 
its potential labor supply at mini 
pamphlet 
Man 
lowa 
that 


data which can 


estimate 


cost is outlined in a new 


mum 
put out by the Bureau of 
the State University of 


Labor and 


agement ot 
| 


he pamphlet is of general value in 


it gives some idea as to the 


collected on such items as total 
popu 


types 


be readily 


population 14 vears of age and over; 


] 


lation composition in terms Of Sex; 


full-time and part-time em 


ployment; and the location, wages and hours 


of occupation; 
OT the iobs 
Balkanization f thor 


Kert Reprint No. 59 
! 


} 


Varket 
Institute 


liistri 
‘ stri 


Relations, University 


()] Calitor lla Hall, Berkeley 


Industrial 


71 Calit 


( hemical I] wrkrers ma ¢ oal 
Gerald G Bureau 
College of Commerce, 
Morgantown, 


Mobility of 
Mining Area Somers 
of Business Research, 
West University, 
West 1954. 41 


The coal mining areas are confronted with 
a problem 


Virginia 
Virginia 


page Ss 
a grave unemployment problem 
that is likely to continue in the 


positive Since little is known about 
the patterns of labor mobility or the supply 


absence ot 
action 
of workers in an area dominated by coal 
mining, this study 
some light on the 
nated by coal mining are prominent among 
those substantial labor 
the present time \ major hope 
manutacturing activity to 


was designed to throw 


problem. Areas dom! 


with a surplus at 


lies im the 


attraction of new 


the area Foremost among the list of pros 


pects is the industrial chemical industry, 


not only because of its recent expansion, 


but also because of the possible utilization 
process 7 he 


to believe that 


of coal in its manutacturing 


present study gives reason 


manufacturer can be assured 


from the standpoint of 


in mcomime 
supply 


an ade quate 


quality as well as quantity 





ARTICLES 





Union Status and Suability 
mmon law did not recognize 
legal entitt s, and they 
mly in the names 
OTnHeSsSS ON 


unions became 


teder: 


ates begin treating ur 
Ss, requil 


certain requirements “as 





dent to their use of some state facility or the 
state grant or favor.’’- 
Forkosch, “The Legal Status and Suability of 


Temple Law Quarterly, 


receiving of some 


Labor Organizations,” 


1954. 
Picketing 


ing legal subjects in 


Summer, 


One of the most interest 
recent years has been 
the ups and downs of picketing as permitted 
and forbidden from time to time by the 
United States Supreme Court. Legal scholars 


have for years discussed the Court’s adop 


tion of and slow withdrawal from the con 
cept that picketing is free speech protected 
by the First Amendment of the Constitution 
This article also deals at length with that 
topic. It however, to point out 
that the 1953 case of Garner v. Teamsters has 
reduced the free-speech phase of the law of 
The big 


question now seems to be whether American 


goes on, 


picketing to an academic status. 


business interests want a federal labor law 
that pre-empts the field and excludes all 
state control of peaceful picketing of enter 
prises in interstate commerce 
Condemnation of the Taft-Hartley Act is 
no longer confined to union partisans. Since 
Garner, more and more management partisans 
attacked the statute. ‘This 
quotes one of the latter as stating: 


have article 
“Peace 
relations are most 
likely to come through the repeal or drastic 


revision of the Taft-Hartley Act and local 


able and balanced labor 


enforcement of the common law against 


violence.” ‘The 
than 
picket-line 


and mass picketing have always been subject 


coercion, intimidation, and 
ROC Ss 
point, 


quotation farther necessary to 


make its since violence 


to state police-power control, but it is never 
that 
longer unanimously enthusiastic about even 


theless true business interests are no 


the basic idea of a federal law curtailing 
union pressure activity Price, “Picketing 
\ Legal Cinderella,” University of Florida 


Law Review, Summer, 1954 


What the Law Cannot Do. . It may 
that will settle 
labor disputes and cure the underlying social 


be futile to search for a law 


and economic distress which causes them 


things which the 
this out, it is 
that the law 
relations 


There are, after all, many 
law cannot do. In pointing 
recommend 
field of 


labor and 


not necessary to 


abandon the labor and 


leave the forces of management 
alone to work out their own problems. A 


This 


plea for finding and following that middle 


middle road is possible. article is a 
road 

Among the many points which Professor 
Archibald Cox makes, one of the most im 
that the law should 
private machinery for settling disputes in- 


portant 1s encourage 
stead of building up government sanctions 

Cox, “The Role of Law in Labor Disputes,” 
Cornell Law Quarterly, Summer, 1954 





ANALYSES OF SMEDLEY’S PLAN FOR UNION DEMOCRACY— 
Continued from page 785 





Mr. Smedley saw fit to dismiss the Com- 


munist problem by one statement in his 


conclusion: there are those who 
might see it [that is ‘constitutionalization’ | 
as an opportunity to scare Communism out 
But the 


Communist problem in jiabor unions is real, 


of labor unions once and for all.” 


despite the efforts of responsible labor lead- 
ers.” Those who would regulate and legis- 


union internal affairs have not been 


much help. As 
party and membership therein was not illegal, 


late 
long as the Communist 
no one had pointed out a solution to the 
stalemated problem. Perhaps the new Com- 
munist Control Bill will supply an answer 
Sut even it failed to make Communist Party 
membership illegal. 

1” See footnote 18 

*” Benjamin Aaron, 
Internal Union Affairs 


794 


“Statutory 
The 


Regulation of 
Control of Com- 


Benjamin Aaron asked the key question 
on Communism in labor when he 
said: efforts 
munism in have 
we have failed to dislodge the known Com 
munists from 


unions 
“So far our to combat Com 


unions largely misfired; 


positions of leadership, but 
substantial 
thousands of 


harm to the in 
workers 


we have done 


terests of innocent 


Is this the program we wish to continue 

This observer cannot grant much validity 
to the three basic assumptions upon whic! 
Mr. Smedley based his plan for running the 
internal affairs of the labor unions. Organ 
ized labor must awaken to its own problems 
and come up to its new responsibility, be 
cause, with such plans as Mr. Smedley’s 11 
the air, running out.” 


[The End] 


Fifth Annual Conference on Labor, 
University (1952), p. 389. 


“time has a way of 


munism,"’ 
New York 
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Labor Law in the Making 





and ENACTMENTS 








Time-Off-to-Vote Statutes 
The bulk of the 


opportunity to 


American electorate will 


have an exercise itS fran 
poils in a general election on 


- United 


Senators, the House of 


chise at the 


November number of States 


entire Representa 
tives and a number of state and local officers 


will be chose Nn. 


Management and labor men and women 
have a special stake in the outcome of these 
thousands of contests, particularly at the fed 
eral level, for several reasons 
and House races are expected to be clos 
Poll takers and other political pundits have 
indicated that either chamber may go Demo 
cratic or 


Republican. leadership of the 


EKightv-fourth Congress hangs in the bal 
This leadership may go far in deter 
the ‘Tart-Hartley 


Chairmanship of 


AnCceE 
mining whether and how 
Act is to be amended 
House Labor Committees will 


well as parts 


Senate and 
be dex 


committee membership 


ided, as dominance in 
he power ot these 
of legisla 


committees alse 


committees to determine the fate 
tion is well known. Other 
relations. For 
NLRB 


said 


affect the course of labor 


example The extent to which the 
jurisdiction has been 
budget 


article in 


has curtailed its 


to depend (Sec 


limitations 
this 


to which the 


upon 
issu¢ oT the 
Wage 


Divisions 


the Brody 
JOURNAL). The 
Hour and 
oft the 
Wals! 
Labor 


by limiting or expanding its allotment of 


extent 
Public Contracts 
Department of Labor 
Healey Public Contracts and Fai: 


Standards Acts can be controlled 


and 
enforces the 


1S And so on. 


Even the 
Relations 


' 
Senate ele 


Natio al | abor 


affected by the 


make-up of the 
Board may be 
results It will be 
Beeson, newest NLRB mem 


Senate Labor 


ction recalled 
Albert (¢ 


approved by the 


that 


be r, Was 


Labor Law in the Making 


Both the Senate 


margin. The vote 


Senate 


Committee by a one-vot« 
appointment in the full was 
was close Mr Beeson’s 
December 16, 1954. Pres 


will choose his successor 


on his 
less close, but it 
term expires on 
ident Eisenhower 
\ Senate 
dominated by 
more ot the 


and a Senate Labor Committe 
Democrats might veto one or 
This could 
time vacancy on the NLRB, 

he President to appoint 


( 
Le eson not 


President’s choices 
cause a long 
or possibly cause t 
inclined to 


alled 


kisenhowet 


a Successor to Mr 
views of the so new 
President 
Farmer expires 
that of Member 
1956. Theit 
then 
gamut oO! 
ress. A 


therefore, 


agree with the 
Board appointed by 
Che term of Chairman Guy 
on August 27, 1955, and 

Ivar H August 27, 


reappointment or the appointment of 


Pe terson on 


successors must also run the 
approval of the Eighty-fourth Cong 
Senate could, 
cise a veto on the 

jority of the NLRB. 


he cl 


nation this year are 


Democratic exe! 


appointment of a ma 


oices presented to the voters of the 
momentous ones for the 
What 


will be 


future course of industrial relations 
decide 


accepted with more or less graciousness by 


ever the American 


provide d 
Getting out the 


those who tavor the losing side, 


enough of the people vote 
difficult in a non-Presi 


vote 1s especially 


dential election vear The voting record of 
the United States i poor 


that of other democracies 


compared with 


The relatively recent trend 
act time-off-to-vote laws 
ast in part, a facet of the effe 
apathy toward \ 
Workers, 
and no less apatheti thi 
time-olt-to 


are designed to furnisl 


come 


public 


vear elections presumably 


no more 
generally, but many 
them an 
election day 


to the 


polls on 


Seven states now have sucl 


Twenty 
A recent Department of Labor release, 





letin No. 138-Revised, says that these states 
“have recognized the special problem of the 
worker must during 
working hours if he is to exercise his citi- 


who leave his job 


zenship right to vote 


No known studies have been published 
these 
laws in accomplishing their apparent objec 
workers to Also there 
known studies reveal 


which measure the effectiveness of 


tive—getting vote. 
which 
many have a 
opportunity to vote other than during work 


ure no how 


workers do not reasonable 


ing hours. In the ordinary case before the 


laws, workers 
who wanted to vote could do so either be 
their The 


which polls open and close vary, 


time-olt-to-vote 


pussage ol 


fore or atter working hours 


hours at 
workers’ homes to the 


the distances from 


polls vary and the distances from either the 


homes 0 the polls to places ot 
Undoubtedly, 
hardship cases, so that 
vote on then 
themselves in 


workers’ 


work vary this gives rise to 


some 


a number of 


workers can own time only 


by inconveniencing varying 


degrees. In a few cases, it may be impossi 


ble to work full time and vote 


Some _ time-off-to-vote 
to fit these 
example, a 


law S are de signed 


special cases. In California, for 


worker gets as much time off 


as will, when added to his voting time out 
side working hours, enable him to vote 
Four hours between the opening ot the polls 
start of the 


end of the 


and the workday, or four hours 


between the workday and the 
closing of the polls is deemed sufficient time 
In Indiana, workers get the first four hours 
after the 


are employed in 


polls open in which to vote. If 


they “works of necessity,’ 


however, they must agree with the em 


ployer on another four-hour period. In 


Missouri, no time off is allowed if there are 


three hours when the employee 
does not work and the polls are open. The 
statute 
and the attorney general 
that no time off need be 


ployee has sufficient time to vote outside his 


SUCCESSIVE 
Texas prescribes no specific time, 
there has ruled 
given if the em 


working hours. 


as realis 
when 


Such statutes may be described 
that they allow 
it is actually needed 


tists, however, might take issue with that 


tic, in time off only 


Some political scien 
rationale. If the basic problem is to in- 
crease the vote, these laws may not help 

\ worker 
enough imterest in the outcome ot 
tion to vote. If he does not, he won't vote 
If he does, his decision to vote or not to 


have 


the elec 


either does or does not 


depend upon the amount of in 


This 


vote 
convenience 


796 


may 


involved inconvenience 





One of the new provisions in the 
Federal Unemployment Tax Act per- 
mits states to give reduced rates to 
new and newly covered employers 
on the basis of not less than one year 
(formerly three), effective January 1, 
1955. All but three states, Arkansas, 
Florida and Virginia, must amend 
their laws to let employers take ad- 
vantage of the reduction. 





consists ol 


nflict 
It may 


taking 


more than just the ec 


working hours with voting time 


involve missing a ride in a car pool, 


public transportation at an hour 
losing sleep Oo! 


Some 


are intrequent, 
States, 
taken 

laws do 


portant—losing pay of course, 
time 


time-oft 


allow full pay tot 
hight 


others 


having 


] 


deny pay to workers paid 


hour. In these worker, 


States a 
pays for exercising his rig 
off from work 
some we rkers may balk 
them to deci 
From this ans 
time-otl 


takes time 


may cause 
afford to 
possible that 


vote 
nonpas 
can keep some voters away from the 

\ relatively low-paid employee with a large 
and a neighbor fellow employes 
relatively well paid and with a small family 
would be likely 
on whether 
hours’ pay to vote 


could get to the 


family, 


to reach different 


they could afford 


or more 
poorer man 


going to work by sacrificing 


hours’ sleep, he might decide not 


if he knew his fellow worker could 


to pay tor the privilege ot voting 
ficing wages instead of sleep 


the point of view of employers, 
time-off-to-vote laws raise an equal numbet 
W hiv they 


sleeping worker 
will 


should subsidiz 
time’ A 


responsibility 


of problems 
employee with a 


sense of civik vote ho 


inconvenient it may be; 


whatever the n 


matter how 


without it will not vote 
How many employees take time 
Why 


nonworking 


ducement. 


off and do not vote should employ 


ers have to pay tor time even 


in cases where employees need time off the 
job to cast their ballots? 


The political scientist might reply to thes: 
that the 
their 


questions by pointing out people 
through 
best interests of the state are 


vote by 


have decided, legislatures 
that the 


by inducing 
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allowing 


workers to 
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them time off to vote Examination of 
various statutes may enable employers 
rebut this by a showing that many 

laws accomplish no such thing 
employers would probably not do this, sim 


ply because the least effective laws appear 306 


to be those which cause employers the 
smallest amount of bother and expens« 
Teeth in the laws.—All but two of the law was 


7 statutes prescribe penalties for violations 1943 witl 


but the 


) 


letermined by 
most recent law 


ang 


violation trme-o 
laws as tor anv other misdemeanor 
rs have penalties ranging 


a $1,000 fine with or withou 


November 
Malleal 


speciivu mprisonment 
gg trom 


alifornia 


include 


exclude primiaries 
nt 


Internationa 
Vinnesota, 
led October 


law, for instance, any 


except a primary election there 
successive hours while the polls 


employer . 
Irom ¢ 


strangest law of all in this t is \ of a sub 


at of Wyoming, which ap 


elections only 


Tests of the istitutionality ot the law 
have produced varying results. The princi 
pal ground for attack on the laws would 
seem to be he requirement | Iplovees 
be pat time taken off ! leading Wil 
the United States Supreme la \labama 
Colorado 


Court, however, 


In Day-Brite Lighting, Inc. v. Missow | is, Kentucl 
LaBor Cases { 66,796, 342 U. S. 421 (1952), Minnesota 
Mexice 


this issue was not involved 


‘ 
it was held that the Missouri law permitting New 
time off to vote without p: Ww sti South Dakota 
tional. Since that ecl . 2 fiss West Virginia, 
} 


pech amen 


as 
tor time ofl 
In Jlltnots Central Railroad v. Common 
wealth, 13 Lapor Cases § 64,134, 305 Ky 
632, 204 S. W. (2d) 973 (1947), the 
tucky Court of \ppeals declared 
vision prohibiting deduction of 


time taken off to vote was repugnant 
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Qi 
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*) 


186, 


C1rie 


t) 


138 


time 
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Meetings of Labor Men 


National Industrial Conference Board. 
\ general session of the board will be held 
November 18 at the Conrad Hilton Hotel, 
Chicago, Illinois. Permanent address of the 
board is 247 Park Avenue, New York 17, 
New York. 


CIO Conventions. 
sachusetts State IUC, 
ton, Massachusetts November 15 Oil 
Workers, Cleveland, Ohio. November 18-20: 
Maryland State IUC, Willard Hotel, Wash- 
ington, D. C. November 19-21: Minnesota 
State IUC, Nicollet Hotel, Minneapolis, 
Minnesota. 


CIO Sixteenth Constitutional Conven- 
tion.—On October 15, CIO President Walter 
P. Reuther issued the official call to the 
annual convention of the CIO to be held 
at the Hotel Statler, Angeles, Cali- 
fornia, beginning December 6, 1954. Pre- 
convention will be held 
CIO. Executive November 


cember 2 


November 11-13: Mas- 
Bradford Hotel, Bos- 


Los 


by the 
30-De- 


meetings 
Board 


Letter to the Editor 


Lawyer in Retail Clerks case explains 
issues presented to United States Su- 
preme Court. 


The before the United 
States Supreme Court on a petition for a 
writ of certiorari in the LaBsor Law JouRNAI 
has been attorney for the 
petitioner in the letter which appears below. 
The case, Retail Clerks International Associa 
tion and Retail Clerks Union, Local 648, et al 
v. NLRB, Dkt. No. 182, was digested along 
with other cases before the Court, at pages 
719-720 of the October The lower 
decisions in the case are at 23 LABor 
(2d) 165; reaffirmed 


digest of a case 


criticized by an 


issue 
court 
Cases § 67,520, 203 F 


798 


on rehearing with one judge dissenting in 
part, 25 Lapor Cases § 68,312, 211 F. (2d) 
759 (CA-9, 1954). The Supreme Court denied 
certiorari on October 14, 1954. The letter 
follows: 


“Dear Sir: 


“The before the 
panel of the Ninth Circuit which was spe 


real issue three-judge 
cifically considered by the Court on rehear 
was in 
having 


whether or not the union 


Court's 


ing was 
contempt of the 
proposed in bargaining for clerks that the 
clerks’ should clause 
prohibiting supervisory employees from per 
forming the work of clerks included in the 


decree for 


contract contain a 


bargaining unit. This is in contrast to your 
comment, makes it that the 
argument was and is whether or not the union 
had a right to bargain for store managers. 


which appear 


“For your information, and as the peti 
union had long 
bargaining 


tion and record show, the 
before this time 


for these managers, and the sole remaining 


relinquished 


question was as stated. 


“Your comment also fails to mention, as 
was done in commenting upon other cases 
before the Supreme Court, that one judge 
of the three-judge panel dissented, declar- 
ing that the union proposal with respect to 
‘clerks’ work’ subject of 
collective bargaining and, as 
conflict with the Court’s 


“As I am 
petition points out, this matter of bargaining 
to the work of the 


legitimate 
such, not in 


Was a 


decr See 


sure you realize, and as the 


with respect employees 


within the unit and restricting supervisors 
from performing such work is a customary, 
traditional and vital subject of bargaining 
for practically all organized labor in the 
United States 
majority of the Ninth Circuit sought to out 


a demand on the ground that it 


Thus, when the two-judge 


law such 


November, 1954 @ Labor Law Journal 





inevitably related to or touched upon the 


work of supervisors, an entirely new inter 


l pon the law, the re 
} 


pretation was place 
be widespread and 


dou 
which could 


sults of 


thoroughly disruptive of traditional bar 


galning practices 


for this reason tl a \ nave sought 


ari and it is this issue which 1s betore 


the Supreme Court, rather than the pont 


implied in your comment, which we freely 
namely, that the Act no longet 


This lattes 


( neede, 
protects bargaining for supervisors 
involved in the case 


point has never been 


Davis 
Davis & Birdick 


Franc isco 


Roland ¢ 
Carroll, 
San 


Work-Safety Record Set in 1953 


All-time low established in nation's 
manufacturing injury frequency rate. 


The for the sate oft 
of work injuries in manufacturing established 
in 1952 bested tn 1953, Secretary of 
Labor James P. Mitchell 
cently. The all-manufacturing rate dropped 
to 13.4 disabling injuries per million man 
hours worked during the The 1952 
rate was 14.3, lower than any previous veat 


record low frequency 
Was 


announced re 


Veal 


of record 


heartening to safety was 
Mitchell’s disclosure that 
for the first half of 1954 indicate 
improvement is continuing and that a 


when the 


men 
higures 
that the 
further 
final 


Equally 
preliminary 


decline will be achieved 


figures for this vear are tabulated 


The 1953 mark had not been expected 
“This record,” Mitchell said, “bettered our 
most optimistic predictions, and reflects the 


substantial extension of safety activities by 


both industry and the Department of Labor.’ 


Despite the over-all improvement, 31 manu 


facturing classifications showed injury rate 


increases. The most pronounced rises occurred 


in the manufacture of vitreous enameled 


products, morticians’ goods, envelopes, elec 
cold finished steel and 


trical appliances, 


ordnance 


The average time charge per disabling 


injury in manufacturing, including deaths 
and permanent impairments, was 86 days in 
1953, one day below the 1952 average. For 
temporary disabilities alone, the average re 


The 


manutacturing 


covery time was 18 days standard 


rate for all 
lost or 


injury-severity 
was 12 days 
1,000 employees 


Rank and File 


charged for each 


Mrs. Alice K. Leopoid was appointed 
Assistant to the Secretary of Labor 
in charge of women’s affairs, Secre- 
tary James P. Mitchell announced 
September 30. She will continue to 
serve as director of the department's 
Women's Bureau, as well. In the new 
post, Mrs. Leopold will supervise and 
develop a reorganization piogram 
throughout the department so |! 

each bureau, office and program will 
eventually handle matters  ertaining 
to America's 19 million working wo- 
men on the same basis as for male 
workers, the Secretary said. He 
added that Mrs. Leopold's selection 
for the high office was an indication 
of ‘the genuine effort the Depart- 
ment of Labor is making to recognize 
the important position of women in 
our work force today."' In coming to 
the Labor Department less than a 
year ago, Mrs. Leopold resigned as 
Secretary of State of Connecticut. 





Safety footnote.—President Eisenhower 


has dire « ted each cabinet othecer and ayvency 


iead in the executive branch of the federal 


government to set up effective safety pro 


grams to safeguard employees under then 


supervision, improving programs now in op 


eration and creating new ones if none exist 


Mitchell, whose de 


Secretary of Labor 
partment is responsible 


t\ 


occupational safe 





task of assisting government 
the development of effective accident pre 
vention Hie was 
report progress to the President periodically 
the 


employees, 


agencies 1m 


programs also asked to 
Expressing concern over number of 
federal the 
that the relatively high fre 
the tremendous 


work 
President 


injuries to 
said 


quency rate and cost of 


accidents in government service represented 
a challenge to his administration 

; the 
recommendation of 


lo encourage President ap 
the Federal 


award annually a Presi 


Salety, 
proved a 
Safety Council t 
dential Safety Citation to the department or 
which makes the 


agency greatest progres 


in accident prevention 





THE DEVELOPING LAW—Continued from page 742 





and a shutdown of atomic energy installa 


tions are two examples that come to mind 
Furthermore, in an era of 
bargaining and highly 


tional markets, a 


multiemployer 
organized institu 
prolonged shutdown in 


one of a number of industries may 


the 
inconvenience 


any 


necessarily elastic line between 


cross 


and a genuine emet! 


public 
gency situation 


For such as those 
the 


ble, policy 


just noted, 
flexi 


contingencies 


government must have a firm, yet 
Experience demonstrates rather 
that should 


tied by 


conclusively administrative hands 


rigid statutory formula 
should like to see the 


rather 


not be 


For my own part, | 


Congress adopt a broad enabling 
act that 
by the 


procedures that 


would permit freedom of choice 


executive branch among a range of 
criteria ot de 


| he 


procedures Oo he 


satisfv. the 


mocracy and effectiven« choice o1 


sequence of employed 
would depend on the fi the particular 


dispute 


\ log 
ce ptable 


(1) 


(2) 


ence amMons Al 


procedures might be as_ tollows 


Initial emphasis on effective mediation 


Should mediation efforts prove un 


1 
availing, encouragement of voluntary arbi 


tration for final settlement ot difference 


ver tuture contract terms 


(3) In the 
cedures 
hould be 


three alternatives appear to 


event 

fail to work consideration 
given to wh of the tollowin 
be most feasible 
mobilization 


for resolving the crisis (a) 


appointment 


of public opinion through the 
of an all-public board of inquiry with powe1 
basis for settlement: (b) 
White House, 
recommendation of 
deral Mediation and 


Secretary ot Labor 


to recommend a 
direct intervention by the 
upon the unanimous 
the Director of the Fe 
Conciliation Service, the 
the Commerce; and (c) 


and Secretary of 


* George W. Taylor, Government Regulation 
of Industrial Relations (New York: 1948), p. 371 


800 


an injunction and/or plant seizure, plus 


immediate appointment of a board of in 


quiry with to recommend 


The alternative is 
an anomaly in a list of settlement 
both 
criterion Is 
the 
act quickly and decisively in a genuine crisis 


powell 
last-named necessarily 
proce 
intended to be democratic and 


Neither 
However, the 


dures 


effective satisfied 


power ot government to 


Situation must be recognized Even ) 


staunch an advocate of voluntarism as 


George Taylor warned several years ago 


that 
accept the 


must genuinely 


pre mises oO! collective 


management and labor 


basi bat 


improve their ability to recon 


gaining and 
their differences if all-out re« 
government regulation is to be 


Phe 


( ope 


( ile 


executive branch must be equipped to 
with the 


transigence of one or 


situation where the 
both 


In such cases, 


rare 
parties compe 
prompt, frm 


tastetul 


action 


as they may be, injunctions 


plant seizure may hi to be employ 
In conclusion, vish to returt 

my 

ress 


gzovernme! 


requires 


Same tim 


made to 


and must 


ite responsibil y has broken 


s matters no stand, the en 


is of labor relaty and the 


ms law 
of administrators of such law tend t 
interest to transtet 
Further 
will 
collective bar 


[The End] 


courage rtires in 


disputes t yvernment arena 


development along these lines prove 


disastrous tot tuture oft 


Zalnine 
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The Cover: 
There Is Beauty and Utility in Glass .. . 


\ LIGHTNING BOLT probably 
made the first bit of glass on earth, : obody know 
man first learned from nature the ( of mal 
ful and useful material. Glass manufacture one of the arts 
based on fire. Mesopotamian potters are believed to have been 
the first craftsmen to discover the secret, about 7OOO I. ¢ 
Nearly 70 centuries later, the blowpipe was Invented one ol 
the truly great forward steps taken by mankind. The first 
pipes were about the same size and shape as those used today 
four or five feet long, with a knob at one end and a mouth 
piece at the other. The pipe made it possible for glass recep 
© come into widespread use and led to the creation of 


yme of the world’s most treasured works of art 


. 
MARIA ATTEMPTS to make 
glass in America failed because of the difficulty of obtaining 
competent workmen from Europe. An element of mystery 
surrounded the craft, and formulas for making various kind 
of glass have always been closely guarded secrets. Glas 
makers were not permitted to migrate to the New World 
The first American factory, established in 1609, managed to 
last long enough to produce the glass that became the 
made-in-America articles exported. The first successful 
is formed in 1739, and the industry grew 

The greatest period of growth has beet 

t. In 1939, there were 229 United State 

69.822 workers who produced 


> 


$320,383 000 Production of glass here in 1953 
more than $1.4 billion, with 137,000 employe 


$516 million. 


C 
BILASS has an 


rottles, jars, tumblers, electric lght 
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